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EDITORIAL 
 

BLURRING THE LINE BETWEEN MEDIATOR AND ARBITRATOR: 

NECESSARY? 
 

Ahan Gadkari1 

Final Year BA LLB Candidate, Jindal Global Law School 

 

Abstract 

 

International commercial arbitration has become a critical, if not the primary, way of settling 

disputes between entities doing cross-border commerce in our globalized society. Yet even though 

international arbitration procedures have several benefits over domestic state court proceedings, 

consumers often complain about international arbitration's inefficiency. 

 

The need for hybrid processes that include features of arbitration and mediation continues to 

increase. The reason for this is because the parties want to increase the efficiency of conflict 

settlement. 'arb-med-arb' procedures are a subset of hybrid proceedings. These procedures begin with 

the institution of conventional arbitration. Before the commencement of the evidence taking, an effort 

is made to resolve the issue outside of the arbitration procedures via a separate mediation process. 

The arbitration procedures are reopened if mediation is unsuccessful and an arbitral award is 

rendered. In most arb-med-arb cases, a mediator who is not a party to the arbitration is appointed. 

However, the parties may sometimes request mediation from the lone arbitrator or a member of the 

arbitral panel. This distinction between mediator and (previous and subsequent) arbiter poses several 

problematic concerns, most notably when mediation fails. This article begins by analyzing the most 

effective regulations in arbitration and mediation law, institutional arbitration and mediation rules, 

and soft law on a global scale. Then, the author proposes some practical suggestions for stakeholders 

in arb-med-arb proceedings based on the findings of this investigation. 

 

1. Introduction 

 

International commercial arbitration has become a critical, if not the primary, way of settling disputes 

between corporations doing cross-border commerce in our globalized society. Yet, despite the fact 

that international arbitration procedures have several benefits over domestic state court proceedings, 

 
1 This paper is a modified version of a presentation delivered by the author at the International Conference on 

Emerging Trends in Alternate Dispute Resolution, 15th and 16th January, 2022. 



 

 

consumers often complain about international arbitration's inefficiency.2  

 

As a result, much debate has taken place and continues to take place regarding how to resolve (cross-

border) conflicts more quickly and economically. For many years, 'escalation clauses' have been 

pushed as a viable remedy.3 Escalation clauses often require the parties to attempt to resolve their 

disagreement peacefully first. If the direct stakeholders on both sides are unable to resolve the 

conflict, it is escalated to their respective supervisors or to a higher level within the company. If no 

resolution can be reached at this stage, the parties should explore or engage in mediation. And only if 

mediation is similarly unsuccessful may arbitration be initiated.  

 

Yet, on many occasions, what seemed to be a highly creative and effective method of quickly settling 

a conflict ultimately postponed the problem. Frequently, escalation provisions result in the emergence 

of new conflicts, for example, over the length of time required for discussions and the effect 

negotiations should have on limitation periods.4 This issue inspired the concept of merging arbitration 

and mediation via hybrid procedures dubbed 'arbitration-mediation-arbitration-proceedings' (arb-med-

arb proceedings).5 In this case, typical arbitration procedures are commenced from the beginning. 

 
2 White & Case, “2021 International Arbitration Survey: Adapting Arbitration to a Changing World” (2021) 

<https://www.whitecase.com/publications/insight/2021-international-arbitration-survey> accessed January 12, 

2022. 
3 Eva Lein, “Multi-Tiered Dispute Resolution Clauses” in Anselmo Reyes and Weixia Gu (eds), Multi-Tier 

Approaches to the Resolution of International Disputes (Cambridge University Press 2021); See also Stefan 

Kröll, “Siemens – Dutco Revisited? Balancing Party Autonomy and Equality of the Parties in the Appointment 

Process in Multiparty Cases” (Kluwer Arbitration BlogOctober 15, 2010) 

<http://arbitrationblog.kluwerarbitration.com/2010/10/15/siemens-dutco-revisited-balancing-party-autonomy-

and-equality-of-the-parties-in-the-appointment-process-in-multiparty-cases/> accessed January 12, 2022; KP 

Berger, “Law and Practice of Escalation Clauses” (2006) 22 Arbitration International 1; Dr Oliver Krauss, “The 

Enforceability of Escalation Clauses Providing for Negotiations in Good Faith under English Law” (2016) 2 

McGill Journal of Dispute Resolution 143; Natasha Peter, “Escalation Clauses - Where Do They Leave the 

Counterclaimant?” (Kluwer Arbitration BlogJuly 21, 2017) 

<http://arbitrationblog.kluwerarbitration.com/2017/07/21/escalation-clauses-leave-counterclaimant/> accessed 

January 12, 2022; Rupert Bellinghausen and Julia Grothaus, “Escalation Clauses: No Longer a Tripping Hazard 

for Arbitrations with Seat in Germany?” (Kluwer Arbitration BlogDecember 1, 2016) 

<http://arbitrationblog.kluwerarbitration.com/2016/12/01/escalation-clauses-no-longer-a-tripping-hazard-for-

arbitrations-with-seat-in-germany/> accessed January 12, 2022; Gregory Travaini, “Multi-Tiered Dispute 

Resolution Clauses, a Friendly Miranda Warning” (Kluwer Arbitration BlogSeptember 30, 2014) 

<http://arbitrationblog.kluwerarbitration.com/2014/09/30/multi-tiered-dispute-resolution-clauses-a-friendly-

miranda-warning/> accessed January 12, 2022. 
4 Hanns-Christian Salger, Rolf Trittmann and Verlag C.H. Beck, Praxishandbuch Internationale 

Schiedsverfahren (München Beck, C H 2017), para. 15, s. 3.  
5 Thomas Brewer and others, “Hybrid Arbitration Process,” College of Commercial Arbitrators Guide to Best 

Practises in Commercial Arbitration (Juris Legal Information 2014); Jacob Rosoff, “Hybrid Efficiency in 

Arbitration: Waiving Potential Conflicts for Dual Role Arbitrators in Med–Arb and Arb–Med Proceedings” 

(2009) 26 Journal of International Arbitration; William H Ross and Donald E Conlon, “Hybrid Forms of Third-

Party Dispute Resolution: Theoretical Implications of Combining Mediation and Arbitration” (2000) 25 The 

Academy of Management Review 416; Carlos Molina Esteban, “Hybrid (Institutional) Arbitration Clauses: 

Party Autonomy Gone Wild” (2020) 36 Arbitration International; R Hill, “MED-ARB: New Coke or Swatch?” 

(1997) 13 Arbitration International 105; Donna Ross, “Med-Arb/Arb-Med: A More Efficient ADR Process or 

an Invitation to a Potential Ethical Disaster?” in Arthur W. Rovine (ed), Contemporary Issues in International 

https://www.whitecase.com/publications/insight/2021-international-arbitration-survey
http://arbitrationblog.kluwerarbitration.com/2010/10/15/siemens-dutco-revisited-balancing-party-autonomy-and-equality-of-the-parties-in-the-appointment-process-in-multiparty-cases/
http://arbitrationblog.kluwerarbitration.com/2010/10/15/siemens-dutco-revisited-balancing-party-autonomy-and-equality-of-the-parties-in-the-appointment-process-in-multiparty-cases/
http://arbitrationblog.kluwerarbitration.com/2017/07/21/escalation-clauses-leave-counterclaimant/
http://arbitrationblog.kluwerarbitration.com/2016/12/01/escalation-clauses-no-longer-a-tripping-hazard-for-arbitrations-with-seat-in-germany/
http://arbitrationblog.kluwerarbitration.com/2016/12/01/escalation-clauses-no-longer-a-tripping-hazard-for-arbitrations-with-seat-in-germany/
http://arbitrationblog.kluwerarbitration.com/2014/09/30/multi-tiered-dispute-resolution-clauses-a-friendly-miranda-warning/
http://arbitrationblog.kluwerarbitration.com/2014/09/30/multi-tiered-dispute-resolution-clauses-a-friendly-miranda-warning/


 

 

However, the arbitration is stopped early in these processes, and an effort is made to resolve the 

disagreement via separate mediation proceedings. If no agreement is achieved during the mediation 

process, the arbitration is continued, and an arbitral decision is given. In many arb-med-arb processes, 

a mediator is appointed who is not a party to the arbitration proceedings. However, it is frequently 

argued that even greater efficiency can be achieved if the sole arbitrator or a member of the arbitral 

tribunal acts as a mediator and then returns to their role as arbitrator if the mediation does not 

succeed, as the arbitrator-mediator already knows the parties and the facts and is also familiar with the 

pertinent legal issues. The fact that the mediator and (eventually) arbitrator are the same person poses 

several challenging issues, particularly in circumstances when mediation fails and the arbitration 

proceeds. While there seems to be agreement that an arbitrator may function as a mediator only if 

both parties agree, nothing is known about the issue of whether the arbitrator-mediator may continue 

to operate as arbitrator if the mediation fails. Is the parties' permission obtained before the mediation 

valid in the event of a failure? Or must the parties reaffirm their authorization for the arbitrator-

mediator to resume their duty as arbitrator after the mediation's failure? Additionally, what happens to 

and how should the arbitrator-mediator-arbitrator handle sensitive material obtained by the caucusing 

approach, i.e., through separate and confidential talks with each side without disclosing the substance 

of these discussions to the other party? Is it permissible for the arbitrator-mediator-arbitrator to utilize 

such sensitive information in the subsequent arbitration? Or is it necessary for the arbitrator-mediator-

arbitrator to reveal all sensitive facts to both parties prior to resuming the arbitration proceedings? 

Would it be preferable if caucusing were fully prohibited in arb-med-arb procedures to prevent this 

issue?  

A thorough examination of the most significant arbitration and mediation legislation, institutional 

arbitration and mediation norms, and soft law globally demonstrate that these concerns have not been 

fully addressed so far.  

 

Indeed, current rules give little direction. For example, wherever the possibility of the same individual 

functioning as mediator and arbitrator in the same dispute is posed, the conventional wisdom is that 

assent of all parties is required. However, there is little information on the subject of a failed 

 
Arbitration and Mediation: The Fordham Papers (Brill 2012); Hiro N Aragaki, “A Snapshot of National 

Legislation on Same Neutral Med-Arb and Arb-Med around the Globe” in Anselmo Reyes and Weixia Gu 

(eds), Multi-Tier Approaches to the Resolution of International Disputes (Cambridge University Press 2021); 

Allan Barsky, “‘Med-Arb’: Behind the Closed Doors of a Hybrid Process” (2013) 51 Family Court Review 637; 

Weixia Gu, “The Delicate Art of Med-Arb and Its Future Institutionalisation in China” (2014) 31 UCLA Pacific 

Basin Law Journal 97; Vakhtang Giorgadze, “Can Hybrid Mechanisms Bridge Gaps in Arbitration and 

Mediation?” (Kluwer Arbitration BlogApril 25, 2021) 

<http://arbitrationblog.kluwerarbitration.com/2021/04/25/can-hybrid-mechanisms-bridge-gaps-in-arbitration-

and-mediation/> accessed January 12, 2022; Disha Thakkar, “Hybrid Dispute Mechanisms” (Arbitration & 

Corporate Law ReviewJuly 8, 2020) <https://www.arbitrationcorporatelawreview.com/post/hybrid-dispute-

mechanisms> accessed January 12, 2022. 

 

http://arbitrationblog.kluwerarbitration.com/2021/04/25/can-hybrid-mechanisms-bridge-gaps-in-arbitration-and-mediation/
http://arbitrationblog.kluwerarbitration.com/2021/04/25/can-hybrid-mechanisms-bridge-gaps-in-arbitration-and-mediation/
https://www.arbitrationcorporatelawreview.com/post/hybrid-dispute-mechanisms
https://www.arbitrationcorporatelawreview.com/post/hybrid-dispute-mechanisms


 

 

mediation. Similarly, only a few rules address the issue of whether the arbitrator-mediator and 

prospective return arbitrator should or should not have separate and secret meetings with each party. 

Based on the findings, the author will provide practical suggestions to parties, arbitrators, and 

mediators in arb-med-arb processes.  

 

2. Current Rules Regarding Med-Arb-Med Proceedings: A Comparative Analysis 

  

The author reviewed the most significant domestic arbitration and mediation statutes, the most often 

used institutional regulations, and the relevant soft law. However, the overview does not claim to 

address every facet of the topic.  

 

2.1 Europe  

 

With one exception, the national arbitration and mediation legislation of European nations do not 

cover arb-med-arb circumstances at all. Only the Austrian Mediation Act prohibits anybody who 

resolves a dispute between conflicting parties from acting as a mediator in the same subject.6 By 

contrast, several European institutional laws permit the combination of arbitrator and mediator 

functions within a single individual. Still, they seem to apply only to med-arb scenarios, not arb-med-

arb processes. The bulk of these institutional regulations seems to take the position that the mediator 

and arbitrator should be distinct individuals unless the parties expressly accept the mediator as the 

subsequent arbitrator.7 For instance, the Stockholm Chamber of Commerce's (SCC) Mediation Rules 

(2014) provide that: 

 

"[unless] the parties have agreed otherwise, a mediator may not act as 

arbitrator in any future arbitrations relating to the subject matter of the 

dispute."8 

 

Likewise, the Netherlands Arbitration Institute's (NAI) Mediation Rules (2007) stress the following: 

 

"the mediator will not be permitted to act as the arbitrator, … unless all the 

parties explicitly accept the mediator's intended role in the arbitral 

proceedings or binding advice proceedings."9 

 
6 Österreichisches Zivilrechts-Mediations-Gesetz, para. 16(1). [English Translation: Austrian Mediation Act]. 
7 Matthew Finn, “Remaining the Dispute Resolution Epicentre: Is Med-Arb in Europe’s Future?” (2021) 16 

Construction Law International. 
8 SCC Mediation Rules (2004), Art. 7(2). 
9 NAI Mediation Rules (2017), Art. 6(6). 



 

 

 

On the other hand, the German Maritime Association's (GMAA) Conciliation Rules (2012) expressly 

prohibit the conciliator from functioning as arbitrator in subsequent arbitration procedures involving 

the same topic.10 The International Chamber of Commerce's (ICC) Mediation Rules (2014) use a 

similar approach to the GMAA Conciliation Rules in principle.11 Interestingly, the ICC Mediation 

Guidance Note expressly admits that during arbitration, the parties may agree that the lone arbitrator 

or a member of a tribunal should help them resolve their dispute by serving as a mediator. 

Additionally, the parties may agree that if mediation does not result in the resolution of all matters in 

dispute in the arbitration, the mediator may resume the arbitrator's function and make or assist in the 

making of an award in the arbitration.12 However, the Mediation Guidance Note notes that, although 

this approach is widespread in certain jurisdictions, it is seldom, if ever, employed in others. In areas 

where it is seldom utilized, a recurring worry is that due process may be violated if an arbitrator, 

while serving as a mediator, talks to just one party or otherwise obtains confidential information from 

one party that is not shared with the other parties. Neither the ICC Mediation Rules nor the Direction 

Note makes any attempt to give guidance on how an arbitrator-mediator-arbitrator should approach 

this issue. 

 

Only the German Arbitration Institute (DIS) Conciliation Rules (2002) stipulate that: 

 

"The parties in conciliation proceedings may, at any stage in the proceedings, 

agree in writing that the conciliators continue with their mandate in their 

function as arbitrators. In such case, the duty of confidentiality does not 

apply vis-à-vis participants in that arbitration (including possible witnesses, 

consultants etc.)."13 

 

2.2 North America 

  

In the United States of America, the prevalent view seems to be that arbitration and mediation take 

occur simultaneously – if at all – and that the mediator may not be selected as an arbitrator in the case. 

However, this regulation allows for an exception if both parties and the mediator agree that the 

mediator should also serve as an arbitrator in the case.14 In Canada, the International Centre for 

 
10 GMAA Conciliation Rules (2012), para. 12. 
11 ICC Mediation Rules (2014), Art. 10(3). 
12 ICC Mediation Guidance Note, para. 34. 
13 DIS Conciliation Rules (2002), s. 14.1. 
14 American Arbitration Association (AAA) Commercial Arbitration Rules and Mediation Procedures (2013), 

rule 9; a similar rule can be found in AAA Procedures for Large, Complex Commercial Disputes (2017), rule L-

2(c). 



 

 

Dispute Resolution's (ICDR) Canadian Dispute Resolution Procedures (2015) has a comparable 

clause.15  

 

2.3 Asia  

 

Apart from the Western hemisphere, the concept of arb-med-arb procedures and the use of the same 

person as arbitrator and mediator, with the possibility of reverting to the arbitrator function, seems 

popular in certain Asian nations.  

 

For instance, the China International Economic and Trade Arbitration Commission's (CIETAC) 

Arbitration Rules (2014) specify that an arbitral tribunal may resolve a disagreement during the 

arbitral procedures if both parties agree.16 However, if a solution cannot be reached during the 

conciliation procedure, the arbitral tribunal may commence the arbitral proceedings without a further 

declaration by the parties.17 Furthermore, suppose the conciliation process is terminated. In that case, 

neither party may rely on any opinion, statement, or suggestion made by a party or by the arbitral 

tribunal during the conciliation process in support of any claim, defence, or counterclaim in the 

ensuing arbitral proceedings.18 In Japan, the Japan Commercial Arbitration Association's (JCAA) 

most current Commercial Arbitration Rules (2019) expressly permit arb-med-arb processes.19 Under 

Article 59(1) of the JCAA Rules, the parties must agree in writing to designate the arbitrator as 

mediation, and if they do, the arbitrator may not be challenged later on the basis that he or she is 

serving or has served as mediator. Additionally, Article 59(2) of the JCAA Rules expressly states that 

the arbitrator acting as mediator 'shall not consult separately with any of the parties orally or in 

writing without the agreement of the parties in writing'.20 

 

The Indian Arbitration and Conciliation Act (1996) also recognizes and clearly specifies that arb-

med-arb processes are admissible: 

 

"it is not incompatible with an arbitration agreement for an arbitral tribunal to 

encourage settlement of the dispute and, with the agreement of the parties, 

the arbitral tribunal may use mediation, conciliation or other procedures at 

any time during the arbitral proceedings to encourage settlement."21 

 
15 Canadian Dispute Resolution Procedures (2015) Canadian Arbitration Rules, Art. 5. 
16 CIETAC Arbitration Rules (2014), Art. 47(1). 
17 Id., Art. 47(3). 
18 Id., Art. 47(9). 
19 JCAA Commercial Arbitration Rules (2019), Art. 58(1), 59(1). 
20 JCAA Rules, Art. 59(2). 
21 Indian Arbitration and Conciliation Act, s. 30(1) 



 

 

 

However, there are sometimes contradicting regulations; for example, the Indian Institute of 

Arbitration and Mediation's (IIAM) Mediation Rules include a provision in which the parties agree 

that the mediator will not be selected as an arbitrator in any later arbitration. Korea's condition is 

murky. While the International Arbitration Rules (2016) of the Korean Commercial Arbitration Board 

(KCAB) do not include any rules for arb-med-arb procedures,  

 

The KCAB Domestic Arbitration Rules (2016) expressly provide that in an arb-med-arb scenario, the 

mediator must be a separate person from the arbitrator and that the arbitral procedures must be paused 

during the mediation may be reopened at the parties' request.22 In addition, Singapore's (Singapore 

International Arbitration Act 2002) and Hong Kong's (Hong Kong Arbitration Ordinance 2011) 

relevant statutes expressly permit the arbitrator to act as mediator with the consent of all parties to the 

dispute and permit the arbitrator-mediator to communicate with the parties separately, with the 

expectation that he or she will treat such information as confidential.23 However, both acts require the 

arbitrator (conciliator) to reveal to all other parties as much secret information as they believe relevant 

to the arbitration procedures prior to continuing them if the mediation (conciliation) fails.  

 

2.4 Oceania  

 

Intriguingly, Australia and New Zealand have rather elaborate legislation governing arb-med-arb 

processes that expressly address what happens if the mediation fails.  

 

The Australian New South Wales Commercial Arbitration Act 201024 provides in article 27D(1) that 

an arbitrator may act as a mediator only with the explicit written consent of all parties and that, in the 

event of unsuccessful mediation, the arbitrator-mediator "may not conduct subsequent arbitration 

proceedings in relation to the dispute without the written consent of all the parties to the arbitration 

given on or after the termination of the mediation proceedings."25 In other words, under this Act, the 

parties' permission to the arbitrator conducting the mediation does not survive the unsuccessful 

mediation process. Still, it must be explicitly reiterated for the arbitrator-mediator to resume his or her 

 
22 KCAB Domestic Arbitration Rules (2016), Art. 39. 
23 Singapore International Arbitration Act 2002, s. 17; Hong Kong Arbitration Ordinance 2011, para. 

33(3)(a). 
24 Corresponding provisions can also be found for the other states in Australia, e.g., in s. 27D of the respective 

Commercial Arbitration Act (CAA) of all States and Territories of Australia, see Northern Territory CAA 2011; 

Queensland CAA 2013; South Australia CAA 2011; Tasmania CAA 2011; Victoria CAA 2011; Western 

Australia CAA 2012; Australian Capital Territory CAA 2017. By contrast, the primarily applicable International 

Arbitration Act 1974 of the Commonwealth of Australia and the Arbitration Rules of the Australian Centre for 

International Commercial Arbitration (ACICA 2016) do not contain any provisions on arb-med-arb 

proceedings. 
25 New South Wales Commercial Arbitration Act 2010, Art. 27D(4). 



 

 

former duty as arbitrator.  

 

Concerning confidential ex parte communication, Article 27D(2) of the New South Wales 

Commercial Arbitration Act 2010 permits the arbitrator-mediator to speak separately with the parties. 

Still, it requires him/her to treat information obtained in such contact as confidential. Suppose the 

arbitrator-mediator is given consent to return to the position of the arbitrator. In that case, the 

arbitrator must disclose to all other parties as much confidential information as the arbitrator considers 

material to the arbitration proceedings prior to conducting subsequent arbitration proceedings in 

relation to the dispute.26 

  

Article 33.1 of the New Zealand International Arbitration Centre's (NZIAC) Arbitration Rules (2018) 

provides that an arbitrator may also serve as a mediator with the parties' express cooperation. In 

theory, no objection to the conduct of future arbitration proceedings may be raised only on the basis 

that the arbitrator previously served as a mediator.27 However, contrary to the stance taken in the New 

South Wales Commercial Arbitration Act 2010, the NZIAC Arbitration Rules (2018) expressly state 

that an arbitrator serving as mediator is not permitted to interact independently with the parties.28 In 

instances where the arbitrator-mediator did obtain confidential information from a party during the 

mediation, the arbitrator-mediator 'must disclose to each Party that Confidential Information was 

obtained during the mediation' and if all the Parties "do not consent to the arbitrator conducting 

subsequent arbitral proceedings, the arbitrator's mandate will be taken to have been terminated."29   

 

2.5 Africa  

 

Arb-med-arb proceedings do not seem to play a significant role in Africa (yet). At the very least, 

hybrid processes are not mentioned in the laws of the different African governments, in the rules of 

African arbitration organizations, or in the literature that is available to us.  

South Africa incorporated the United Nations Commission on International Trade Law's 

(UNCITRAL) Model Law on International Commercial Arbitration in its 2017 International 

Arbitration Act and also adopted the UNCITRAL Conciliation Rules (1980) as Schedule 2 to the 

International Arbitration Act. The parties and the conciliator agree, according to Article 19 of the 

 
26 Ibid., Art. 27D(7). Interestingly, the Australian Centre for International Commercial Arbitration (ACICA) 

Mediation Rules (2007) contain a diametrically opposed provision for the case of simple med-arb-procedures. 

Art. 20 of the Rules states: “The parties and the mediator undertake that the mediator will not act as an arbitrator 

or as a representative or counsel of a party in any arbitral or judicial proceedings in respect of a dispute that is 

the subject of the mediation proceedings. The parties also undertake that they will not present the mediator as a 

witness in any such proceedings.” 
27 NZIAC Arbitration Rules (2018), Art. 33.5. 
28 Id., Art. 33.2. 
29 Id., Art. 33.6. 



 

 

UNCITRAL Conciliation Rules, that the conciliator will not function as arbitrator in any subsequent 

arbitration process involving the same dispute. These regulations may very probably be expanded to 

include mediators.  

 

2.6 Soft Law 

 

As seen above, most national legislation and likewise the majority of the norms of (international) 

arbitration organizations give little guidance on arb-med-arb processes and, more specifically, on the 

issue of whether the mediation is unsuccessful, the arbitrator-mediator may resume his/her duty as 

arbitrator.  

 

Similarly, neither the UNCITRAL nor the British Chartered Institute of Arbitrators Rules provide 

remedies. While Article 19 of the UNCITRAL Conciliation Rules (1980) states that "[t]he parties and 

the conciliator undertake that the conciliator will not act as an arbitrator … in any arbitral… 

proceedings in respect of a dispute that is the subject of the conciliation proceedings."30 The 

UNCITRAL Model Law on International Commercial Mediation and International Settlement 

Agreements Resulting from Mediation (2018) (Mediation Model Law) takes a different tack. Article 

13 of the Mediation Model Law provides that a mediator may function as an arbitrator if the parties 

agree.  

 

Thus, it seems that, under the Mediation Model Law, the mediator may certainly resume his or her 

duty as arbitrator after a failed mediation. However, it is unclear if this was the goal of the Mediation 

Model Law or whether the parties' assent is required. In addition, neither of these UNCITRAL papers 

addresses the handling of sensitive material collected during the mediation.  

 

According to Article 10(2) of the 2018 British Chartered Institute of Arbitrators (CIArb) Mediation 

Rules: 

 

"[the] mediator shall not be appointed as an adjudicator or arbitrator in the 

same dispute or in any other dispute arising out of or in connection with the 

same matter nor shall the mediator accept such additional appointment 

unless, at the time of the additional appointment, the parties expressly waive 

in writing any objection arising out of the adjudicator or arbitrator having 

previously acted as mediator between the parties under these rules, and the 

 
30 UNCITRAL Conciliation Rules (1980), Art. 19 



 

 

mediator consents to the appointment."31 

 

This seems to suggest that, in order for the arbitrator-mediator to resume his or her function as 

arbitrator, the parties must enter into an additional agreement, including an explicit waiver of any 

objections based on the (returned) arbitrator's prior responsibilities.  

 

However, there are two kinds of soft law that treat arb-med-arb processes directly. These are the 

International Bar Association's (IBA) 2014 Guidelines on Conflicts of Interest in International 

Arbitration (IBA Guidelines on Conflicts) and the Prague Rules for the Efficient Conduct of 

International Arbitration Proceedings (2018) (Prague Rules). Both laws let the arbitrator-mediator to 

resume his or her job as arbitrator, but with differing conditions, and neither set of rules addresses the 

problem of private information handling. 

 

Article 4(d) of the IBA Guidelines on Conflicts provides the following: 

 

"[an] arbitrator may assist the parties in reaching a settlement of the dispute, 

through conciliation, mediation or otherwise, at any stage of the proceedings. 

However, before doing so, the arbitrator should receive an express agreement 

by the parties that acting in such a manner, shall not disqualify the arbitrator 

from continuing to serve as arbitrator"32 

 

The IBA Guidelines on Conflicts of Interest continue by stating that such stated agreement is a valid 

waiver of any possible conflict of interest that may emerge as a result of the arbitrator's involvement 

in such a process or as a result of information learned during the process. As a result, even if the 

mediation is unsuccessful, the parties are still bound by their original waiver. According to the IBA 

Guidelines on Conflicts, this is vital to prevent utilizing an arbitrator as a mediator to disqualify the 

arbitrator. In addition, by demanding explicit permission, the parties are expected to understand the 

consequences of the arbitrator supporting them in a settlement process, including the danger of the 

arbiter resigning if the settlement process fails.  

 

According to the Prague Rules, any member of the arbitral tribunal may also function as a mediator to 

help in the peaceful resolution of the dispute with the previous written approval of the parties (Article 

9(3) of the Prague Rules). Furthermore, according to Article 9(4) of the Prague Rules, the arbitrator 

who served as mediator may also resume his or her original arbitrator post if the mediation does not 

 
31 CIArb Mediation Rules (2018), Art. 10(2). 
32 IBA Guidelines on Conflicts, Art. 4(d). 



 

 

result in a resolution of the matter, but only after obtaining the parties' permission a second time: 

 

"If the mediation does not result in a settlement within an agreed period of 

time, the member of the arbitral tribunal who acted as mediator: 

a. may continue to act as an arbitrator in the arbitration proceedings after 

obtaining written consent from all parties at the end of the mediation; 

or 

b. shall terminate his/her mandate in accordance with the applicable 

arbitration rules if such written consent is not obtained."33 

 

2.7 Overview  

 

The study, in summary, demonstrates the following. First, there are, in general, relatively few 

regulations governing arb-med-arb processes. By and large, it seems as if such actions and existing 

norms are more established in Asia and Oceania than in the Western hemisphere.  

 

Existing regulations are inconsistent, ambiguous, and incomplete, at least in part. Nonetheless, there 

seems to be an increasing tendency toward arb-med-arb processes in which the mediator is the same 

person as the arbitrator and is permitted to resume the arbitrator's position if the mediation fails. 

However, there seems to be no explicit agreement on the qualifications for the mediator to resume his 

or her duty as arbitrator. Additionally, there is no clear advice for the arbitrator-mediator about how 

he or she should handle sensitive material, particularly throughout the mediation process. 

 

3. Recommendations and Way Forward 

 

There is little question that, in many instances, arb-med-arb processes may be more efficient than 

conducting full-fledged arbitration proceedings. For example, where the arbitral tribunal has 

determined that a claim is founded in principle, mediation may be a more efficient way to resolve the 

issue of the amount of resulting damages or other payment requirements than going through a lengthy 

and challenging quantum phase in the arbitral proceedings, complete with voluminous and potentially 

contradictory expert reports. However, the author argues that the mediator should be a separate 

individual from the arbitrator in order to preserve the arbitration's credibility. To the author's opinion, 

the claim that a mediator who is already familiar with the parties and the circumstances of the dispute 

through earlier arbitration procedures would mediate more effectively than a third party who is not 

 
33 Prague Rules, Art. 9(4). 



 

 

engaged in the issue before the mediation begins is unpersuasive. On the contrary, it may benefit the 

mediation process more if a third party approaches the conflict objectively and objectively. However, 

if the parties to an arb-med-arb scenario agree that the arbitrator should function as mediator, explicit 

guidelines about the arbitrator's return to the position of the arbitrator if the mediation fails and the 

techniques the arbitrator-mediator may use are required. Otherwise, the arbitration process would be 

jeopardized, and hybrid procedures' potential (efficiency) benefits will be lost.  

 

After the mediation processes conclude, both parties shall provide written approval for the arbitrator-

mediator to resume his/her function as arbitrator. The Australian New South Wales Commercial 

Arbitration Act 2010 and the New Zealand International Arbitration Centre Arbitration Rules (2018), 

and the Prague Rules34 give useful advice in this area.35 The approach taken in the IBA Guidelines on 

Conflicts36 is that the parties remain bound by their initial waiver even if the mediation is 

unsuccessful risks a challenge to the arbitral award being upheld due to a breach of due process, 

particularly if the arbitrator-mediator engages in ex parte communications and obtains information 

that is not shared with the other party upon re-entering the arbitration proceedings.  

 

Clearly, this necessity for an affirmative second statement of permission entails significant dangers 

for the arbitrator who has been requested to act as mediator. For example, suppose one party later 

refuses to agree to the arbitrator-mediator resuming his/her duty as arbitrator. In that case, the 

arbitrator's mandate as the arbitrator will be terminated, and the arbitrator may lose his/her right to the 

arbitrator's fees. Additionally, to fully realize the potential of mediation, including in arb-med-arb 

situations, confidential ex parte communication, including the method of caucusing, should be 

permitted, and the confidential information obtained by the arbitrator-mediator should remain 

confidential if the mediation fails and the arbitration proceedings are resumed. However, the 

(returning) arbitrator may not consider such sensitive information in making the arbitral award.  

 

Allowing independent communication between the mediator and the parties, as required by the 

NZIAC Arbitration Rules,37 would pose significant impediments to successful mediation, resulting in 

 
34 See supra s. 2.6. 
35 It is relevant to note that during the modification of the Arbitration Rules of the Australian Centre for 

International Commercial Arbitration (ACICA) in 2020, the addition of special arb-med provisions had been 

recommended (see rule 55 of the Draft Consultation Rules issued by ACICA in mid-2020) (see rule 55 of the 

Draft Consultation Rules released by ACICA in mid-2020). This proposed regulation utilised a dual consent 

method comparable to the suggestion of the author. Furthermore, draft rule 55.6 introduced another new element 

– ‘back-up arbitrators’ selected by ACICA who are ready to step in if either party resists the arbitrator-mediator 

returning to his/her role of arbitrator in the instance that the mediation fails. However, in the end no such 

provision was incorporated in the 2021 ACICA Rules. See also Luke Nottage, “Is Arb-Med Un-Australian?” 

(Kluwer Arbitration BlogMay 1, 2021) <http://arbitrationblog.kluwerarbitration.com/2021/05/01/is-arb-med-un-

australian/> accessed January 12, 2022. 
36 See supra s. 2.6. 
37 See supra s. 2.4. 

http://arbitrationblog.kluwerarbitration.com/2021/05/01/is-arb-med-un-australian/
http://arbitrationblog.kluwerarbitration.com/2021/05/01/is-arb-med-un-australian/


 

 

little more than settlement negotiations facilitated by the arbitral tribunal. Suppose there are no 

private interactions between the parties and the mediator. In that case, it is highly probable that the 

parties will not really open up to the mediator and will not engage seriously in the mediation. Of 

course, the arbitrator will have difficulty entirely disregarding and 'forgetting' any sensitive 

information obtained during the mediation. However, this is hardly an unheard-of scenario for an 

arbitrator. The same mental exercise is required of an arbitrator when he or she gains knowledge from 

documents submitted without the arbitral tribunal's prior approval and rejected by the arbitral tribunal, 

or when the arbitrator needs to ensure that he or she does not rule with hindsight knowledge because 

only information available at a previous point in time is relevant. The solution to this problem, as set 

out in the Australian New South Wales Commercial Arbitration Act 2010, which requires the 

arbitrator to disclose to all other parties as much confidential information as he or she considers 

material to the arbitration proceedings,38 places the arbitrator in an even more difficult position, as the 

arbitrator's assessment of which information is material to the arbitration proceedings may well differ 

from his or her own and from the point of view of the other parties.  

 

These two fundamental requirements, namely permitting an arbitrator-mediator-arbitrator function 

subject to repeated party permission and ensuring secret ex parte communication, should be expressly 

included into national mediation legislation and the arbitration and mediation norms of arbitral 

institutions. As long as these regulatory frameworks do not include explicit provisions, arb-med-arb 

dispute settlement arrangements should specifically address these criteria. Where such an agreement 

is not included in the dispute resolution provision, the parties and the arbitrator-mediator would be 

well advised to explain these guidelines in a separate agreement prior to the mediation beginning. 

 

  

 
38 See supra s. 2.4. 
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Abstract 

Most arbitral proceedings and claims in case of commercial disputes are filed due to delays under a 

given contact or a concession agreement. While determining an award the presiding arbitrator gives a 

finding as to the liability. Once that is done the next question which is raised is how much is the party 

liable for? The case for damages can be complex and more often than not lead to uncertainty specially 

in technical contracts. To help an arbitral tribunal tender a well-reasoned award, the scientific faculties 

of an independent expert or an economic consultant can be availed, for a fair and just result for both 

the parties. This could also curb future disputes between parties and lead to a cost-efficient solution for 

both. The present article would be restricted solely to the role of experts and won’t cover the actual 

criteria for damages under common law. The aim is to start a much-needed dialogue on the uses of 

experts in domestic commercial arbitrations. Presently the jurisprudence is in its early days in the 

Indian context. 

 

1. Introducing the Concept: Are Domestic Arbitrations not getting the Benefit of 

Expert Witness? 

 

The Indian law of damages is primarily based on the common law and section 73/74 of the Indian 

Contract Act.39 The parties while determining damages have to show actual losses and adduce 

evidence in that regard to show the tribunal of the possible losses they have suffered as a consequence 

of breach.40 While determining liquidated damages can be quite straightforward in cases of clear 

stipulation of the terms of the contract, but in cases of unliquidated damages for instance, future 

 

39 Anand Pratap Singh, India: Loss of Profit in Commercial Contract, Mondaq, 09 January 2020. Accessed 

Through: https://www.mondaq.com/india/contracts-and-commercial-law/881534/loss-of-profit-in-commercial-

contract.  

40 Fateh Chand v. Balkishan Das, 1963 AIR 1405, 1964 SCR (1) 515. 

See Also: Shashi v. Naveen Sanghavi, RFA No. 215/2016 & CM Nos. 12889/ 2016.  

https://www.mondaq.com/Home/Redirect/1534140?mode=author&article_id=881534


 

 

losses41 in infrastructure contracts42 where the stakes are really high, it becomes a meticulous process, 

even for an experienced Justice. This is where an expert can be utilized to curb ambiguity vague 

awards, multiple appeal and in the long run higher costs for both parties, frustrating the complete 

purpose of arbitration. The role of quantum/ damage experts hence has only rose, with time. Part 1 of 

the article would deal the stand taken by the Domestic courts and their limited jurisprudence defining 

the role of expert evidence under arbitration.  

 

Historically, there is no widespread use of the Expert witness. But the recently tribunals and the courts 

have shown a great deal of reliability on the expert witnesses and its frequency has been increased 

considerably. Part 2 would focus on the historical trends where the courts have experimented with the 

use of experts.  

 

While expert witness or an economic expert could possibly aid and assist the tribunal, his testimony 

could also help the arbitrator to reach a reasonable and logical conclusion given the facts of each case, 

there is a lack of check under the rules that could lead to undesirable and unjust results, especially in 

cases of biased experts appointed by parties. Part 3 would focus on the use and abuse and possible 

solution to the issue of biased experts appointed by parties. While experts and economists are the need 

of the hour the role of the presiding arbitrator is no less of a judge while adjudicating arbitration 

claims.  

 

To sum up, part 4 would conclude with a cautious view that, while experts can help with economic 

analysis these consultants to compete in the globalized words. Although they can serve a purpose, 

there are a limited check in its procedure as of now and the critics argue party appointed experts as 

bought out guns who have no ethical and professional dependence. Hence, instead of blindly relying 

on an expert, it is expected of an arbitrator there should be a systematic determination and a reasoned 

order in terms of expert’s testimony.  

2. Experts Under Indian Arbitration:  
 

The role of experts was emphasized by Lord Widgery, former Lord Chief Justice of England in 1970 

 
41 Robinson v. Harman, 1 (1848) 1 Ex 850.  
See also: McDermott International Inc. v. Burn Standard & Co. (2006) 11 SCC 18.  

“Some of the internationally accepted formulas like Hudson Formula, the Emden Formula and the Eichleay 

Formula were discussed by the Apex Court, with a word of caution.” But apart from which formula the courts 

rely on the adduced evidence should be considered before coming to a final conclusion as to computation of 

damages. It always depends on the type of contract and the projected balance sheets among various other factors. 
42 Ramesh Chandra Agrawal v. Regeny Hospital Ltd., 2009 9 SCC 709: (2009) 3 SCC (Civ) 840.  

Wherein the court observed that in highly scientific disputes, an expert would be a must as the court isn’t an 

expert in complex understanding of a particular scientific field. Without examining an expert, the value of his 

evidence tender isn’t that binding, it is somewhat similar to an opinion, and can also be attributed to party bias. 



 

 

by stating that: 

“In the Foreseeable future courts will rely more and more on the assistance of the expert 

witness- the expert witness has become a vital part of the machinery of justice.” 

While, intendent engineers have been prevalent in many complex and technical disputes, they face an 

apparent conflict towards their loyalty to their client and their rules on professional conduct. The 

observation made by the former chief justice has proved right and specially in terms of International 

arbitrations recently, experts have been an indispensable asset to tribunals. With the rise of investment 

treaties and commercial contracts in general there rise in general for arbitration. But the present 

regime in India has shown a differential approach towards possibly subscribing to expert testimony.  

 

Sections 26 of the Arbitration and Conciliation Act, 199643 act materially correspond to the rules 

regarding experts’ evidence under the Indian Arbitration regime.44 In order to bring evidence of an 

expert witness, it is to be shown that he has made a special study of the subject or acquired experience 

or is a skilled and has special knowledge of the subject.45 Generally party’s consent would be 

important before appointment of experts.46 

It gives a greater discretion to the parties to appoint experts but in case of a lack of an agreement or a 

failure of any agreed basis, the arbitral tribunal may appointment one or more experts, and may ask 

such experts to determine specific issues and deliberate upon them, to assist for an effective 

resolution and a well-reasoned award.  

“Arbitrators may properly delegate their duties if so authorized by the terms of the 

submissions or by agreement of the parties, e.g. to accountants, surveyors, lawyers etc. His 

decisions then come before the arbitrator in the shape of an admission, which is nothing more 

than a matter of evidence agreed upon.”47 

 

The expert could be legal experts, technical assessors, damage consultants and so on. The tribunal to 

facilitate effective resolution could ask the expert to give any relevant information, or provide any 

relevant documents, goods or property for inspection. The parties are too free to present their own 

 
43 Pradyuman Kumar Sharma and Ors. Vs. Jaysagar M. Sancheti and Ors, 2013 (5) MhLj 86. 

Although strict rules of evidence don’t apply, section 45-51 of the Indian Evidence Act being the Domestic law 

for admissibility of expert evidence should be bore in mind, and natural justice is always of help. Experts could 

be fact expert and an opinion expert. While fact witness are restricted to the documentary evidence adduced, 

experts give their testimony based on personal/professional knowledge on the basis of scientific expertise and 

have a greater leeway. In cases of interpretation of local/international law legal experts could also be engaged to 

help the tribunals in complex conflict of law rules. 
44 Under International Law Article 29 titled ‘Experts Appointed by the Arbitral Tribunal’, Permanent Court of 

Arbitration Rules 2012. Accessed Through: https://docs.pca-cpa.org/2015/11/PCA-Arbitration-Rules-2012.pdf.  

See Also Rule 42 and 43 under IIAM Arbitration Rules 2009.  

Section 5, IBA Rules on Taking of Evidence in International Commercial Arbitration, 1999.  
45 Ramesh Chandra Agrawal v. Regency Hospital Ltd., (2009) 9 SCC 709: (2009) 3 SCC (Civ) 840. 
46 Little v. Newton, (1841) 2 M. & W. 351: 10 L.J.C.P.88. 
47 Russel on Arbitration, 20th Edition. 

https://docs.pca-cpa.org/2015/11/PCA-Arbitration-Rules-2012.pdf


 

 

experts. Hence it is permissible for an expert to take assistance in technical matters, for a necessary 

discharge of his duties.48 In Nirmal Singh v. Harinder Singh49, an expert was utilized to translate from 

‘Gurmukhi’ Script and help the tribunal on this specific issue. Although a report by an arbitrator 

would suffice, but if the tribunal feels or the parties desire, the expert can be summoned to participate 

in oral hearings, where the parties can question him.50 But the parties don’t have an unbridled and 

absolute right to cross examination, the procedure being summary in nature and the courts simply 

cannot interfere because one party wants to cross examine the expert.51 But the report tendered by an 

expert should be brought and given to the parties prior to questioning, else it would be against the 

principle of natural justice and the public policy of India.52 More often than not the arbitrators 

discretion in regard to cross examinations are final and binding, especially when a speaking order is 

passed in that regard for refusal.53 It won’t possibly amount to a judicial misconduct, if the arbitrator 

has taken into consideration the statements and admissions made by the parties.54 But always the final 

call would be of the tribunal and an arbitrator cannot the decision-making power to an expert. An 

arbitrator opinion is advisory in nature and no court is totally bound by it. It should be given weight as 

any other evidence and the points should be adduced cautiously like any other evidence, and legal 

questions should always be decided by the presiding arbitrator in his own independent judgement.55 

3. Historical trend: A Differential Approach Towards 

Experts 
 

There was no widespread use of the Expert witness shown throughout history. The ‘Permanent Court 

of International Justice’ (PCIJ)56, also sought out the need of expert evidence only in one famous case 

named Factory of Chorzow57, 1928 case. In the post-war era, ICJ after the PCIJ, also walked the path 

of the successor, as they only sought out the expert testimony only in one case named Corfu 

Channel58, 1949 case.  

 
48 Naranbhai Amthalal Panchal v. Ramchandra Somnath, 1995 (2) Arb LR 156: 1995 AIHC 2543. (Guj) 
49 Nirmal Singh v. Harinder Singh, 2008 (3) RAJ 369: (2008) 2 Arb LR 184. (Del) 
50 JK Cold Tyres Retreaders v. United Indian Assurance Co Ltd, 2015 (1) RAJ 660. (AP) 
51 Vijayapat Singhania v. Hari Shankar Singhania, 2014 (1) RAJ 198. (Bom) 

But the parties should get an opportunity to comment on “any information, opinion or advice offered by any 

such expert.”  
52 UOI v. Bharat & Contractors, 2012 (4) Arb LR 448. (Ker) 
53 National Electric Supply and Trading Private Corp Pvt Ltd v. Punjab State, AIR 1963 Punj 56: ILR (1962) 2 

Punj 769.  

See Also: Lucky Home Co-op Group Housing Society Ltd v. Shanti Developers & Promoters, AIR 1996 Del 

148: 1996 (1) Arb LR 83.   
54 Bhartu Kure Jatt v. Tara Chand Madan Lal, AIR 1962 Punj 173. 
55 Malay Kumar Ganguly v. Sukumar Mukherjee, (2009) 9 SCC 221: (2009) 3 CPJ 17. 

See Also: Ramesh Chandra Agrawal v. Regency Hospital Ltd., (2009) 9 SCC 709: (2009) 3 SCC (Civ) 840. 
56 Matthew W. Swinehart, Reliability of Expert Evidence in International Disputes, 38 MICH. J. INT'L L. 287 

(2017). Accessed Through: https://repository.law.umich.edu/mjil/vol38/iss2/6.  
57 Factory at Chorzow (Germany v. Poland), 1928 P.C.I.J, ser. A, No. 17.  

Accessed Through: http://www.worldcourts.com/pcij/eng/decisions/1928.09.13_chorzow1.htm.  
58 Corfu Channel Case (United Kingdom v. Albania), I.C.J, Reports 1949, p. 4; General List No. 1.  

Accessed Through: https://www.refworld.org/cases,ICJ,402399e62.html.  

https://repository.law.umich.edu/mjil/vol38/iss2/6
https://www.refworld.org/cases,ICJ,402399e62.html


 

 

But the recent trends in this field, especially in the last 40 years have been different from the past, as 

the tribunals and the courts have shown a greater dependence on the expert witnesses, the main reason 

for the increase being globalization clubbed with an increased number of the investor-state 

arbitrations under the bilateral investment treaties and free trade agreements in the last 20 years.  

 

The legal system in the international sphere inherently includes technical mandates and legal norms, 

which are inevitably bound up with the questions of specialized knowledge and sought the expert 

testimony. In the pre-war era, the disputes arise solely on the legal issues, but in the post-war era, 

these issues took a turn of complexity as it now involves scrutiny of the dispute on the basis of the 

health, safety or environmental risks and other economic issues. Even when the court is unwilling to 

depend on the highly technical evidence, the dependence of the court on the expert evidence seems 

unavoidable. As seen in the case of Whaling in the Antarctic, 2014 ICJ, Australia argued that Japan 

had permitted a lethal sampling of three types of whale in Antarctic, which is breach of the Whaling 

convention. The Japan countered that this lethal sampling fell within the exception of the convention. 

The ICJ was seen reluctant but ultimately had to rely on the Expert’s opinion on the sampling of the 

whale, which according to expert’s testimony was unreasonable and did not fall under the exceptions 

of the Whaling conducts. The reluctance of the ICJ to rely on the expert evidence and technical 

scientific issues, are one of the biggest difficulties faced by the Court today.  

4. The Need of an Expert- Are They Even Necessary?59 
 

The role of an expert in the fields of Law has grown manifold, especially with the rise of complex 

disputes and a general inclination towards ADR as a solution to traditional courts. The involvement of 

an expert in assessment of the damages could be crucial for effective dispute resolution as: 

i. The superior knowledge of the experts in the area of his respective expertise, although 

damage experts have been more engaged is material for effective adjudication of 

claims. The expert can obtain the information at a low cost than the court/ parties 

involved in the matter. Engaging an expert in the field, would help to reduce the 

information cost, and in general the field of inquiry in complex matters. But when one 

party bring in an expert there is an onus for the other to bring in his own experts so that 

their case doesn’t get steamrolled. Hence, it can also lead to complex exchanges which 

would further complicate an already technical issue to the detriment of the tribunal.  

(Low Cost) 

 
59 Michael Faure and Louis Visscher, The Role of Experts in Assessing Damages – A Law and Economics 

Account, European Journal of Risk Regulation, Cambridge University Press Stable 2011, Vol. 2, No. 3 (2011). 

Accessed Through: URL: https://www.jstor.org/stable/24323100.  

https://www.jstor.org/stable/24323100


 

 

ii. The involvement of the expert can help to assess the damage more accurately. The area 

of the expertise of the Expert can help the court to get hold of the latest developments 

in the field and court can gain more relevant insights, that could possibly restrict 

multiple appeal and prolonged litigation. (Higher Quality) 

iii. Party appointed experts can possibly act in a fiduciary capacity and help for the 

petitioner to from a more reasonable and realistic claim, and help them prepare their 

pleadings. There are times when claims are indiscriminately filed60, and experts could 

better guide a counsel to project realistic numbers and honest guesswork61 as to 

unliquidated damages, lawyers not being not that good with numbers and economics. 

But party although bound by ethical standards of their respective profession could 

possibly be biased, as argued by the critics and tribunal appointed experts could also be 

the solution to this menace.  

The experience of an Expert can help to reduce possibly reduce cost and help with effective decision 

making. They confront similar kind of questions regularly, and courts cannot possibly obtain higher 

level of expertise with respect to all the cases because diversified fields. More preferably, the solution 

is to use the experience of an Expert, to obtain the answers of the questions aroused and it will be 

cost-efficient from a social perspective. The simple economics of labour specialisation explains why it 

makes beneficial to use experts in complex cases of damage assessment.62  

 

The problem with provision of information by the parties involved in the Tort case is that they slightly 

exaggerate the losses of the victims and the injurer will have to downplay the loses. The parties taking 

such contradictory views will only make it difficult for the court to assess the accurate damages. An 

independent expert can focus entirely on the question how the losses of the specific can be adequately 

quantified as possible. He is not involved in strategic considerations of increasing or reducing the 

amount of damages. 

5. POTENTIAL PROBLEMS WITH EXPERTS: A Due 

 
60 Subrata Roy Sahara v. Union of India, (2014) 8 SCC 470.  

Former CJI J.S. Khehar, J. observed that our judicial system was afflicted with frivolous litigation and filing of 

senseless and ill-considered claims. 
61 A.K. Sinha v. MTNL, OMP No.457/2008 Delhi High Court Decided on 30th October 2009.  

See Also: Sonal Kumar Singh , Anish Jaipuriar and Gaurav Rai, India: Guesstimate – Honest Guesswork In 

Quantification Of Damages By The Arbitral Tribunal, AKS Partners, Mondaq, 13 April 2021. Accessed Through: 

https://www.mondaq.com/india/arbitration-dispute-resolution/1057146/guesstimate-honest-guesswork-in-

quantification-of-damages-by-the-arbitral-tribunal.  
62 Michael Faure and Louis T. Visscher, The Role of Experts in Assessing Damages A Law and Economics 

Account, European Journal of Risk Regulation, Rotterdam Institute of Law and Economics (RILE) Working Paper 

Series, 2012. Accessed Through: file:///C:/Users/dell/Downloads/Role-of-Experts-in-Assessing-

Damages%20(1).pdf.  

https://www.mondaq.com/Home/Redirect/2089648?mode=author&article_id=1057146
https://www.mondaq.com/Home/Redirect/1937314?mode=author&article_id=1057146
https://www.mondaq.com/Home/Redirect/2208712?mode=author&article_id=1057146
file:///C:/Users/dell/Downloads/Role-of-Experts-in-Assessing-Damages%20(1).pdf
file:///C:/Users/dell/Downloads/Role-of-Experts-in-Assessing-Damages%20(1).pdf


 

 

Process Model  

5.1 Is an expert always an expert: Anyone with a CV 

Expert? 
 

The experts are subjected to all kind of biases. The general bias which experts have is overconfidence, 

when the expert is too ignorant large to trust his analysis blindly. The overestimation in the precision 

of the Experts in quantification of the damages also leads to the failure of the ends which the court 

wants to achieve and experts could also possibly have subject matter bias. Expert often overestimates 

the probabilities. The calibration errors are highly relevant for the assessment of damages and expert 

make mistakes calibrating the damages. Although some experts require specific qualifications and 

statutory requirements, anyone can be an expert. There are no specific criteria, the keywords being 

“Knowledge or experience” in a given field.63  

 

5.2 Monopoly on Information and a Repeat player conundrum 
 

The experts are handed an important role in assessing the damages, so it is quite possible they can 

obtain a powerful position which they could potentially abuse, and manipulate conclusions. The fact 

that the experts have better knowledge of the matter and that too they can abuse to gain benefits out of 

this informational advantage they carry over the parties as well as the Court. The experts can use it to 

serve its own interests. The judges also have problem understanding complex expert testimony and at 

the same time it can appear very convincing for the judge. This hinders the credibility of the expert 

testimony because the judge believes it to be true not because of the credibility of the testimony but 

because of the excellent image of the Expert in the field, and unlike other witnesses they are permitted 

to give opinion evidence, that can be generally bought and critics have called them “hired guns”. 

Some experts tend to appear for repeat players that could further lead to a biased and unjust opinion. 

 

5.3 Expertise, objectivity and conflict of interests 
 

The problem that the expert will only provide the manipulated information, to support the position of 

the party that has paid them. They could easily misguide the court into the ends they want to achieve 

and in favour of the party they want. They wealthy parties in specific matter can hire better experts 

which could lead to inaccuracy in the assessment of the damages. They mere fact that being paid by 

one of the party may influence the quality of the testimony obtained from the Expert. Also, in the case 

where the party figures out by the publications of the expert, that he is having favourable view on the 

position defended by the party. This could lead to hiring of that specific expert in order to gain 

advantages from the nature of the views of the expert. 

 
63 R v Silverlock, (1894) 2 QB 766. 



 

 

6. POSSIBLE SOLUTIONS 
 

6.1 The court as gate keeper: Arbitrator No less Than a Judge and to apply 

substantive legal Principles 
 

The courts have a duty to verify reliability of the information provided by the expert. Under English 

law the arbitrator is situated similar to a traditional judge. Under Indian law although not so inhabited, 

the arbitrator has all powers under CPC, 1908 and vested with powers similar to a civil court.64 The 

court needs to rely on the three basic principles: 

i. To check if the testimony is based on sufficient facts or data. 

ii. The testimony is result of reliable principles and methods. 

iii. The expert has applied the principles and methods reliably to the facts of the case.65 

In the famous case of Daubert v. Merrel Dow Pharmaceuticals66, it was held that judge has to verify 

the line of reasoning, if the scientific methods are applied or not, and if it based or applied on facts at 

stake.  

 

6.2 Certification and self-regulation of experts? 
 

This is clear that the experts have the informational monopoly over the court, he will only one to 

provide the information to the court. So, the courts can hear more than one voice, in order to increase 

the competition which will enhance the quality of the expert testimony. In some cases, experts 

organise themselves in the group, for example the medical experts or experts evaluating the value of 

crashed cars, they form these organization in order to hold monopoly over the market. They do this in 

order to protect their profession and which leads to higher prices for quality of services. Whenever 

possible they will strive for protection of their title, usually support by the self-regulation. The 

tendency exists to require membership of certain professional organization of experts as a quality 

label. This may open gates for having monopoly of these organizations to the extent that only 

members of those organisations would be considered as having the necessary quality. 

 
64 Fali S. Nariman, Presentation of Documentary Evidence and Witness: The Indian Perspective, Preventing 

Delays and Disruption of Arbitration/ Effective Proceedings in Construction Cases (Van Den Berg (Ed); Jan 

1991).  

Although the Strict rules of CPC or Evidence not applicable the arbitrator like any tribunal is bound to adhere to 

the principles on natural justice and the rules of fair play to create confidence, not only for the parties but also 

creating a sense that justice appears to have been done.  

65 Robert L. Zimmerman Jr., 10 Best of Good Laboratory Practices for Forensic Facilities: A Key to Satisfying 

Daubert's Gatekeeper and Rule 702, Forensic Science Policy & Management: An International Journal, Volume 

2, 2011 - Issue 4, 2012.  

Accessed Through: https://www.tandfonline.com/doi/abs/10.1080/19409044.2012.706688.  

66 Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). 

Accessed Though: https://supreme.justia.com/cases/federal/us/509/579/.  

https://www.tandfonline.com/author/Zimmerman%2C+Robert+L+Jr
https://www.tandfonline.com/toc/ufpm20/2/4
https://www.tandfonline.com/doi/abs/10.1080/19409044.2012.706688
https://supreme.justia.com/cases/federal/us/509/579/


 

 

 

6.3 Expert appointed by the court: A correct Approach? 
 

In practicality parties appoint their own experts, as it helps them to prepare a better case at the outset 

and realise the possible loopholes. Hence, an expert is appointed by the parties at the outset for 

guidance. But, more use of court appointed expert will help the judges to distinguish the low-quality 

information from high quality information. Many hold the view that it is very difficult to distinguish 

the good science from bad science and in some cases, there is not one generally accepted scientific 

truth. The court appointed expert are better in a way that, the party appointed expert can take totally 

opposing point of view which leads ambiguity and escalated costs. The court appointed expert can 

also help the Judges to verify the credibility of party appointed expert. The mixed system can be 

instated in the courts where in majority cases there can only be court appointed expert and in the cases 

with higher stakes additional party appointed experts could be used. But under Indian law if parties by 

mutual consent appoint experts, they the tribunal can’t possibly override that mandate unilaterally 

without the consent of parties. 

7. Lessons from Abroad: Australian Procedure for Hot 

Tubbing 
 

Australia always have been very innovative in the field of civil justice system and this willingness to 

innovation has led to a system of Concurrent Expert Evidence, popularly known as ‘hot tubbing’.67 

In this Concurrent Expert Evidence, there is practice of hearing from the Experts in any particular 

discipline at the same time. The Experts meet pre-trial, to find out what are the things they agree or 

disagree. Then, at the trial Judge chairs meeting of the experts, who in the same discipline sworn in at 

the same time, discuss the matter. Counsels join in the discussion and can question the Experts when 

the judge allow. Also, the experts can put questions to other expert/ experts.68  

 

This method saves both time and money. This method gave Experts their role of properly helping the 

court and not getting away with the flawed evidence. This procedure is confirmed to be very effective, 

saving time and cost of proceedings. Series of innovation in the Concurrent Expert Evidence, helped 

the court in case management involving expert evidence. It also worked well where there are no 

 
67 Lecture by Lord Justice Jackson, Concurrent Expert Evidence – A Gift From Australia (concurrent) At 

London Conference of Commercial Bar Association of Victoria, 29th JUNE 2016. Accessed Through: 

https://www.judiciary.uk/wp-content/uploads/2016/06/lj-jackson-concurrent-expert-evidence.pdf.  

See Also: Professor Genn, Getting to the truth: experts and judges in the hot tub, 32 CJQ (2013). Accessed 

Through: https://www.judiciary.gov.uk/publications/interim‐report‐manchester‐concurrent‐ evidence‐pilot/. 
68 Although tribunal appointed experts help in keeping neutrality in practicality each party brings its own expert 

and this could lead to a cumbersome process, and expert reports going into voluminous pages. 

https://www.judiciary.uk/wp-content/uploads/2016/06/lj-jackson-concurrent-expert-evidence.pdf


 

 

issues of credit. Everybody does their job and really help the court in scientifically complex issues.69 

This procedure helped the court to largely clear the long-standing cases where there is pseudo-expert’ 

opinion was needed and Experts who are advocates for the party which retained them. Complex 

expert issues are dealt with better understanding and solved more effectively. This is a way better than 

traditional adversarial system of taking expert evidence, clubbed with a possible cost benefit.70  

A similar method of ‘peer review’ can be used to lower the possibility of biased testimony. If the peer 

of the party appointed or court appointed expert would review the testimony, this could improve the 

quality and the reliability of these reports. Peers are better option to review the report and can also 

verify the sources from which the expert claim the authenticity of the reports.  

 

8. Conclusion: Independence and Impartiality or a Quid Pro Quo? 

 

Construction and various other technical disputes are on a rise and quantum experts are preferred 

mode of information internationally. Presently, Indian regime on arbitration has shown a differential 

approach towards experts. While their insights, technical knowhow and expertise could help in an 

efficacious dispute resolution, they are also prone to possible abuses, specially in cases of repeat 

players. Although, it can be argued, ideally most experts may be true to their profession and are also 

bound by their professional conduct rules, critics have called them ‘bought guns’ and some have 

criticized them as dirty experts. Experts hold a special fiduciary relationship and a special duty of 

care. They should keep in mind they are hired to assist the tribunal and follow best practices. While 

adducing their opinion they should bear in mind in case of false testimony, they could be exposing 

themselves to contractual, tortious liabilities and professional liabilities71 for possible misconduct 

under their relevant professional rules.72  

 

Practically speaking, most experts are party appointed and are faced with an issue of independence 

and impartiality, clubbed with a blind allegiance to their client. They follow a Quid Pro Quo approach 

towards one party, for promises of future business and possible bias. Not only they make life for 

 
69 Harsh Srivastava, Expert Evidence in Arbitration: Should India Dip Its Toes in the Hot-Tub?, India Corp Law, 

September 9, 2020. Accessed Through: https://indiacorplaw.in/2020/09/expert-evidence-in-arbitration-

should-india-dip-its-toes-in-the-hot-tub.html.  
70 Section 28, Indian Arbitration Forum, Guidelines for Conduct of Arbitrations ( February, 

2020),  https://indianarbitrationforum.com/wp-content/themes/iaf/assets/IAF-Draft-Guidelines.pdf.  
See Also Rule 6 of the Delhi High Courts rules for Commercial cases. 
71 Paul Newman, Professional Liability of Expert Witness, The International Journal of Arbitration, Mediation 

and Dispute Management Vol 59 Issue 3, 1993. 
72 Hedley Byrne & Co. v. Helier & Partners Ltd., (1964) AC 465.  

The House of Lords defined special relationship as: “The party seeking information or advice was trusting the 

other to exercise such a degree of care as the circumstances require, where it was reasonable for him to do 

that, where the other gave information or advice when he knew or ought to have known that the enquirer was 

relying upon him.” 

https://indiacorplaw.in/2020/09/expert-evidence-in-arbitration-should-india-dip-its-toes-in-the-hot-tub.html
https://indiacorplaw.in/2020/09/expert-evidence-in-arbitration-should-india-dip-its-toes-in-the-hot-tub.html
https://indianarbitrationforum.com/wp-content/themes/iaf/assets/IAF-Draft-Guidelines.pdf


 

 

tribunals more cumbersome, but further complicate an already technical issue, leaving the presiding 

arbitrator no choice but to trust his gut. Indeed, hot tubbing and peer review have been helpful to curb 

this issue of partisan experts. With the growing popularity of hot-tubbing globally, there is a need to 

popularise it in India as well to get India one step closer to its goal of becoming a global arbitration 

hub.  

 

To sum up, the goal is to reduce cost for both parties, increase effectiveness of resolution and 

adjudicate fairly to the real sense of the term. Hence experts are best utilized to narrow down issues 

and possibly cater the needs of the tribunal. But in reality, experts with lengthy reports and conflicting 

opinions are of less help and tend to complicate issues further. 
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ABSTRACT  

“We know that investment causes growth but it is also true that growth causes 

investment” - Jim Stanford, a renowned economist.  

 

India is a promising nation state which is home to a very large youth population; its industrial 

infrastructure is also improving at a great pace making it one of the fastest growing economies in the 

world. In fact, the International Monetary Fund has projected India to become the third largest 

economy in the next 2 years. Despite these reasons it stands at the 63rd position in the ‘World Bank's 

Ease of Doing Business Ranking 2020', a ranking which is based on the conducive environment of 

the state for business operation created by its regulatory skeleton. This clearly indicates that along 

with other aspects like labor, resources and market conditions, its legal framework plays a key role 

in the overall growth of an economy. While the legislature and the judiciary have been trying to 

highlight their pro-arbitration stance, it cannot be denied that time and again their actions have 

showcased otherwise. One such Achilles heel has been the lack of an uncomplicated and 

straightforward method for the recognition and enforcement of foreign investment awards in India. 

This paper discusses the present mechanism for the same and underlines the pressing need for some 

legislative changes failing which it would get very difficult to lure investors and urge them to invest 

in the Indian economy. 

 

 

1. INTRODUCTION  
 

At the end of World War II, the mid 1940’s saw a spur in technological innovation, economic 

liberalization and improved means of transportation as a result of which foreign investment grew at 

an accelerated pace. With trade and commerce flourishing all around the globe, there was an increase 

in the number of investment treaties. Therefore, disputes around these contractual transactions were 



 

 

also bound to arise.73 The World Bank felt a need to regulate the same and hence, in 1965, it 

formulated the Convention on the Settlement of Investment Disputes between States and Nationals 

of Other States (ICSID Convention). This Convention went forward to eventually establish the 

International Center for Settlement of Investment Disputes (ICSID) which decides investment related 

claims between investors and host states.  

 

The ICSID Convention promotes arbitration and conciliation as favorable methods to settle 

investment disputes between investors and host states.74 Arbitration is a consensual form of resolving 

disputes which involves submitting claims to an Arbitral Tribunal consisting of one or more private 

adjudicators. An award (domestic or foreign) passed by such a Tribunal is treated at par with the 

decree (domestic or foreign) of a Court with respect to its enforcement.75 Therefore, just like a decree 

from a foreign court, a foreign award passed, would also need to be recognized and enforced in India 

in order for parties to avail the benefits mentioned therein. This paper is an attempt to decode the 

Indian procedure for enforcement of foreign investment awards with the help of laws both national 

and international and judgments. It also highlights the problems associated with the current procedure 

by discussing the contradictory findings of courts in different cases and thereby suggests changes to 

resolve the same.  

 

Before discovering and unfolding the procedure for recognition and enforcement of investment 

awards in India, it becomes imperative to understand India’s association with some principal 

international conventions.  

 

 

2. INDIA and ICSID CONVENTION  

 

The ICSID Convention came into force in 1966 and as of September 2021, 164 countries have signed 

and 156 have ratified the same, however India is neither one of them.76
 The Executive Director of the 

Indian Council for Arbitration, during a press conference in June 2000, stated that ICSID rules 

favored developed countries and provided no scope for review of its award by local courts even when 

 
73 Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (1st edn, Oxford 

University Press 2008). 
74 Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID 
Convention), art 1(2) <https://icsid.worldbank.org/sites/default/files/ICSID%20Convention%20English.pdf> 
accessed on 5 February 2022.  
75 The Arbitration & Conciliation Act 1996 (Arbitration Act), s 36(1). 
76 ICSID, ‘List of Contracting States and other signatories of the Convention’ (3 September 2021) 

<https://icsid.worldbank.org/sites/default/files/documents/2021_Sep.ICSID.ENG.pdf> accessed on 2 February 

2022. 



 

 

it goes against the public policy of India77  due to which they had strongly recommended the Finance 

Ministry of India to refrain from signing and ratifying the ICSID Convention.78
 

 

As a non-signatory, India is not bound by the decisions of the ICSID Tribunal and its awards cannot 

be directly made applicable in India. Besides India, there are several other nation states which are 

non-signatories to the ICSID Convention. Thus in 2006 the International Center for Settlement of 

Investment Disputes (Additional Facility Rules) (Additional Rules) were brought into force. These 

rules deal with proceedings for settlement of investment disputes between parties one of which is not 

a party to the ICSID Convention7
 for example India.  

 

On the face of it, the Additional Rules remain silent on the procedure to recognize and enforce 

investment awards creating numerous hurdles for the party in whose favor such award has been 

passed. However, the Additional Rules limit the choice of forum and only govern arbitration 

proceedings held in countries that are parties to the Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards 1958 (New York Convention).79 In other words the parties to the 

Additional Rules are ipso facto signatories of the New York Convention. Hence, it can be rightfully 

inferred that in case of any inadequacies in the former like omission of enforcement procedure, 

provisions of the latter can be referred to for clarity and understanding. In other words, investment 

awards of parties which are non-signatories to the ICSID Convention, would be governed by the New 

York Convention. In light of the same, it becomes important to study India’s tryst with the New York 

Convention.  

3. INDIA AND THE NEW YORK CONVENTION  

 

The New York Convention is an international convention which provides a mechanism for the 

recognition and enforcement of ‘awards made in any State other than the State in which recognition 

and enforcement is sought.’80 It is applicable to India through the second part of the Arbitration and 

Conciliation Act 1996 (Arbitration Act) which deals with ‘Enforcement of Certain Foreign 

Awards.’81 The title itself suggests that even amongst the category of foreign awards there are only a 

certain kind which are recognized and enforced in India under the Arbitration Act. This distinction is 

 
77 Abhisar Vidyarthi, ‘Revisiting India’s position to not join the ICSID Convention’ (Kluwer Arbitration Blog, 2 

August 2020) <http://arbitrationblog.kluwerarbitration.com/2020/08/02/revisiting-indias-position-to-not-join-

the-icsid-convention/ > accessed on 5 February 2022. 
78 International Center for Settlement of Investment Disputes (Additional Facility Rules), Introduction 

<https://icsid.worldbank.org/sites/default/files/AFR_2006%20English-final.pdf> accessed on 6 February 2022. 
79 Ibid, Schedule C Article 19.  
80 Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958, Key Provisions 

<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/new-york-convention-e.pdf> 

accessed on 5 February 2022. 
81 Arbitration Act, Part II (emphasis added). 



 

 

drawn by the concept of commercial reservation originally provided for in article 1(3) of the New 

York Convention and thereafter incorporated under section 44 of the Arbitration Act, which states 

that for an award to be enforced and recognized in India, it must arise out of a dispute which is of a 

commercial nature as understood under Indian laws.  

4. UNDERSTANDING THE TERM “COMMERCIAL”  

Unfortunately, neither the New York Convention nor the Arbitration Act outrightly provide for the 

meaning of the term commercial which makes us explore its limits with the help of other legislations 

and case laws. For a better understanding of the genesis of this word, it is advisable to study it under 

2 different timelines - firstly, before passing of the Model Text for the Indian Bilateral Investment 

Treaty 2016 (Model BIT) and secondly, after the Model BIT came into being.  

 

4.1 Before Passing of the Model BIT 2016  
 

The discussion on the extent of the word commercial before passing of the Model BIT can be 

further divided into 3 parts mentioned hereinbelow -  

4.1.1 Under UNCITRAL Model Law  

 

The UNCITRAL Model Law on International Commercial Arbitration 1985 (UNCITRAL 

Model Law) is the fundamental document on the law of arbitration and is the inspiration behind all 

national laws on this subject. Even under the UNCITRAL Model Law, due to lack of agreement 

between all its drafting members, there exists no explicit definition of the word commercial but in 

order to avoid confusion, a footnote was added to clarify the scope of the word.82 The second footnote 

to article 1(1) states that, ‘The term “commercial” should be given wide interpretation so as to cover 

matters arising from all relationships of a commercial nature, whether contractual or not.’83 It also 

provides an inclusive list of transactions which would fall under the scope of this term and one such 

transaction is investment. Therefore, since the Arbitration Act has been adopted from the UNCITRAL 

Model Law84 it would not be incorrect to infer that the word commercial under the Arbitration Act 

would also have the same meaning and would include investment.  

4.1.2 Under other Indian Laws  

 

 
82 Aniruddha Rajput, ‘Protection of Foreign Investment in India and Investment Treaty Arbitration’ (Kluwer 

Law International 2017) pg 140. 
83 UNCITRAL Model Law on International Commercial Arbitration 1985, art 1(1) second footnote 
<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09955_e_ebook.pdf> 
accessed on 5 February 2022.  
84 Arbitration Act, Preamble. 



 

 

The General Clauses Act 1897 provides a general definition of commonly used legal terms 

and phrases but no insight in this scenario. On the other hand, the Commercial Courts Act 2015 

dealing with claims pertaining to commercial disputes offers some help. Section 2 of the Commercial 

Courts Act lays down a very elaborate definition of the term commercial disputes which includes, 

within its ambit, disputes arising out of investment agreements.85 Despite having its own 

shortcomings like the fact that this definition covers investment agreements pertaining to the services 

industry only,86 it is largely in consonance with the views enunciated by the courts on this issue87 

explained hereafter. A reference to this legislation makes a reasonably supportive argument as it 

furthers the intention of the Parliament to include investment as a commercial transaction.  

4.1.3 Interpretation of Indian Courts  

 

The Supreme Court in the case of Renusagar Power Co. Ltd. v General Electric Co. and others 

held that:  

... the [The Foreign Awards (Recognition and Enforcement)] Act is calculated and 

designed to subserve the cause of facilitating international trade and promotion thereof 

by providing for speedy settlement of disputes arising in such trade through arbitration, 

any expression or phrase occurring therein should receive, consisting with its literal 

and grammatical sense, a liberal construction.88
 

 

Subsequently, the Supreme Court, in 1994 reiterated that, ‘The expression “commercial” should, 

therefore, be construed broadly having regard to the manifold activities which are integral part of 

international trade today’.89 Therefore, it can be rightfully inferred that any disputes or differences 

arising from investments made pursuant to bilateral investment treaties (BIT’s) should be covered 

within the ambit of a commercial relationship as the same are done in furtherance of international 

trade and development.90 

 
85 The Commercial Courts Act 2015, sec 2(1)(c)(xiii). 
86 V. Srinivasa Raghavan, Avinaash Singh Gautama and Trisha Raychaudhuri, ‘Analysis Of The Commercial 
Courts, Commercial Division And Commercial Appellate Division Of High Courts Act, 2015’ (Mondaq, 26 April 
2016) <https://www.mondaq.com/india/trials-appeals-compensation/486504/analysis-of-the-commercial-
courts-commercia l-division-and-commercial-appellate-division-of-high-courts-act-2015> accessed on 9 
February 2022. 
87 Sahil Tagotra, Ishita Mishra, ‘Recent Developments in the Enforcement of New York Convention Awards in 
India’ (Kluwer Arbitration Blog, 6 July 2020) 
<http://arbitrationblog.kluwerarbitration.com/2020/07/06/recent-developments-in-the-enforcement-of-new-
york-con vention-awards-in-india/> accessed on 8 February 2022. 
88 1984 4 SCC 679 (emphasis added).  
89 R.M. Investments and Trading Co. (P) Ltd. v Boeing Co., 1994 4 SCC 541 (emphasis added). 
90 Pratyush Miglani, Nikhil Varma and Prakhar Srivastava, ‘BIT Arbitral Awards Virtually Non-Enforceable in 
India: Does the Delhi High Court need Course Correction’ (The SCC Online Blog, 10 April, 2021) 
<https://www.scconline.com/blog/post/2021/04/10/arbitral-awards-2/#_ftn32> accessed on 9 February 2022.  



 

 

4.2 After passing of the Model BIT  

 

In 2016, the Indian Department of Economic Affairs came up with the Model BIT draft 

which effectively brought to an end the controversy around inclusion of investment in the definition 

of the term commercial. Article 27 therein dealing with ‘Finality and Enforcement of Awards’ 

provides:  

 

‘27.5 - A claim that is submitted to arbitration under this Article shall be considered 

to arise out of a commercial relationship or transaction for purposes of Article I of 

the New York Convention.’91
 

 

Therefore, the abovementioned article no longer leaves room for any doubt regarding interpretation 

of the term commercial vis-à-vis enforcement of BIT arbitral awards.92
 However, as of today India 

is a party to 12 BIT’s out of which only 3 have been signed after 2016 and have the aforementioned 

clause.93 Furthermore, all the 26 investment disputes that are currently pending against India relate 

to BIT’s signed before 2016.94 While sub-clause 5 is a welcome clarification and will prevent future 

discrepancies, it does not categorically help settle the already pending disputes on this subject 

matter unless the legislative intent is applied retrospectively. As a forethought, it seems logical to 

state that when boundaries of the term commercial are being determined in accordance with the 

Model BIT, the conclusion should be uniformly applied to BIT’s entered into before and after 2016. 

This is because, notwithstanding the preceding clause, the rudimentary nature of transactions under 

a BIT and its essence has remained the same over all these years. Therefore, any inconsistent 

application would be faulty and untenable in law.  

 

5. APPLICABILITY OF ARBITRATION ACT  

 

As discussed above, legal interpretation of different laws and judicial decisions on this topic 

have broadened the contours of the legal understanding of the word commercial but have not made 

the Arbitration Act applicable to foreign investment awards which is the key to a smooth enforcement 

procedure. Over the last few years the Indian judiciary has addressed this question a few times 

however, they have given divergent views on the same.  

 
91 Model Text for the Indian Bilateral Investment Treaty 2016, art 27 

<https://dea.gov.in/sites/default/files/ModelBIT_Annex_0.pdf> (emphasis added). 
92 Miglani (n 90). 
93 Government of India, Ministry of Finance, Department of Economic Affairs, ‘BIT’ 

<https://dea.gov.in/bipa?page=7> accessed on 5 February 2022. 
94 United Nations UNCTAD, Investment Dispute Settlement Navigator, ‘India’ 
<https://investmentpolicy.unctad.org/investment-dispute-settlement/country/96/india/respondent> accessed on 5 
February 2022.  



 

 

 

The first case dealing with foreign investment arbitration was the Board of Trustees of the Port of 

Kolkata v Louis Dreyfus Armatures SAS95 in which the Calcutta High Court simply assumed that the 

Arbitration Act applied to investment arbitration just like it did to international commercial 

arbitration. The parties neither suo motu argued this issue nor did the Court call for any explanation 

upon the same. Without giving any reasons, the Court relied upon section 45 of the Arbitration Act 

and granted an anti-arbitration injunction in favor of the Petitioner.  

 

This decision was followed by another anti-injunction matter, Union of India v Vodafone Group PLC 

United Kingdom and another which came before the Delhi High Court in 2018. In this case the Court 

denied the request and held that:  

 

‘Investment Arbitration disputes are fundamentally different from commercial disputes 

as the cause of action (whether contractual or not) is grounded on State guarantees and 

assurances (and are not commercial in nature). The roots of Investment Arbitrations 

are in public international law, obligations of State and administrative law.’96
 

The Court thus held that the Arbitration Act would not apply to investment arbitrations. As regards 

the law laid down in the Louis Dreyfus case, the Court stated that since the judgment was sub silentio 

on the issue of applicability of the Arbitration Act, the law to this extent cannot be said to have a 

binding effect. However, while choosing a non-interventionist approach, the Court laid down a caveat 

to safeguard its jurisdiction and held that in ‘compelling circumstances if the Court was approached 

in good faith and no efficacious alternative remedy was available,’ the courts could intervene and 

grant injunctions.97
 

 

A year later, in Union of India v. Khaitan Holdings98 the Delhi High Court once again reiterated its 

position on this issue and held that international investment arbitration is ‘a separate species of 

arbitration,’ different to a commercial contract and hence falls outside the purview of the Arbitration 

Act. The Court also held that its jurisdiction as regards such proceedings would arise only in 

compelling circumstances or in rare cases and even in such  

cases its jurisdiction would be governed by the Code of Civil Procedure 1908 (CPC) and the 

Arbitration Act.99
 

 

 
95 2014 SCC OnLine Cal 17695. 
96 2018 SCC OnLine Del 8842. 
97 Kshama Loya and Moazzam Khan, ‘Enforcement of BIT Awards at Bay in India as the Courts Rule Out the 
Applicability of the Arbitration and Conciliation Act 1996’ (Asian Dispute Review, 2020) 
<http://www.nishithdesai.com/fileadmin/user_upload/pdfs/NDA%20In%20The%20Media/News%20Articles/2
0012 2_A_Asian_Dispute_Review_Jan_2020.pdf> accessed on 8 February 2022.  
98 2019 SCC OnLine Del 6755. 
99 Loya (n 97). 



 

 

It is important to note that, in my opinion, the very premise of these judgments is flawed and in 

complete disregard to previous decisions, all of which have repeatedly held that investment is an 

outcome of a commercial relationship. However, since the Delhi High Court is in no way bound by 

the rulings of the Calcutta High Court, its decision cannot be said to go against any set precedent 

although it might seem grossly erroneous to some scholars. These two antithetical judgments 

highlight the pressing need for an immediate intervention by the Supreme Court, failing which the 

Pandora’s box would remain open and continue to create havoc.  

 

6. EXPLORING OPTIONS FOR ENFORCEMENT  

 

The aforementioned decisions have practically rendered enforcement impossible under the 

Arbitration Act. Therefore, we are left with no other option but to turn to the other legislation 

governing enforcement of decrees i.e., the CPC. Although CPC lays down the procedure for execution 

of a domestic as well as foreign decree or judgment, for an investor this route also seems to be at a 

dead end. Section 44A provides the procedure for executing a foreign decree in India and Explanation 

2 thereunder, in its definition of ‘decree’ specifically states that ‘... but [decree] shall in no case 

include an arbitration award, even if such an award is enforceable as a decree or judgment.’100 

Therefore, there remains no ambiguity regarding enforcement of an award under provisions of CPC 

as the Code clearly prohibits the same.  

 

Even if the investor were to convert the foreign award into a decree of the foreign state where the 

award was rendered, enforcing such a foreign decree would also face several hurdles. For instance, it 

can very well be argued that the definition of decree under S. 44A includes a decree arising from a 

foreign award and thereby bars it from being enforced in India. Secondly, even if we were to assume 

that a foreign award turned into a decree falls within the definition, it must be passed by a 

reciprocating territory for it to be recognized in India. Not to forget that when it is presented in the 

Indian courts for execution, it must be within the limitation period of 3 years, for the enforcement of 

a decree granting a mandatory injunction or 12 years in case of other decrees.101 

 

The only other viable option that remains with the investors is to identify Indian assets located abroad 

and to move an application for its seizure. A popular example of this was seen in the case of Cairn 

Energy Plc and Cairn UK Holdings Ltd. v Republic of India wherein, dejected by India’s refusal to 

pay up the damages awarded, Cairn Energy located India assets abroad and moved applications for 

its seizure in different countries. While a French Court permitted seizure of assets worth 20 million 

 
100 Code of Civil Procedure 1908, s 44A. 
101 The Limitation Act 1963, The Schedule entry 135, 136. 



 

 

euros, the application before an American Court is currently subjudice.102  Another very recent 

instance where foreign assets were seized was in the arbitration matters of Devas Multimedia v. Antrix 

Corporation - one at the ICC and the others under the India-Mauritius BIT and India-Germany BIT. 

In this case, India (Antrix) happened to lose all three arbitrations and was asked to pay about 1.3 

billion collectively to Devas media. While Antrix moved a winding-up application against Devas in 

India, Devas on the other hand moved applications to freeze assets of the Indian government which 

are located abroad. In September 2021, a Paris court permitted Devas to claim rights over the house 

of India’s Deputy Chief of Mission located in the city103 and subsequently in December 2021 a 

Canadian court ordered seizure of the Airports Authority of India.104  Therefore, although lengthy and 

challenging this seems to be the only rewarding method of recognizing and enforcing an international 

investment award. Besides this one can only hope that the Supreme Court, suo motu or on an 

application, steps in and puts this conundrum to rest at the earliest by expanding the reach of the 

Arbitration Act to foreign investment awards.  

 

 

7. CONCLUSION  

 

In its formative years, India saw very few investment claims filed against it, most of which were 

eventually settled by the Government. However, the adverse order passed against the state in White 

Industries v The Republic of India105  gave an impetus to other investors which consequently led to a 

multifold increase in investor-state disputes in India.106 This in turn cemented India’s need to have a 

clear and robust mechanism for finally deciding and enforcing foreign investment awards.  

 

Taking into account the abovementioned discussion it has been conclusively established that the 

procedure to enforce investment awards in India needs clarity and an immediate course correction, 

failing which such award would be nothing more than a paper decree in the hands of the investors. It 

seems quite implausible and paradoxical that Courts on one hand should interpret the act of 

 
102 Explained | India's Dispute With Cairn Energy & $1.7 Billion Arbitration Award’ (The Quint, 8 September 

2021) <https://www.thequint.com/news/india/indias-dispute-with-cairn-energy-17-billion-arbitration-award-

explained#rea d-more> accessed on 10 February 2022. 
103 ET Bureau, ‘Devas Multimedia-Antrix deal: A timeline of ongoing tussle’ (The Economic Times, 20 
January 2022)  

<https://economictimes.indiatimes.com/industry/telecom/telecom-news/devas-multimedia-steps-up-the-
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104 Bhadra Sinha, ‘Antrix-Devas case: What was the dispute & why SC upheld NCLAT order to wind up Devas 
for fraud’ (The Print, 19 January 2022) <https://theprint.in/judiciary/antrix-devas-case-what-was-the-dispute-
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<https://legalaffairs.gov.in/sites/default/files/Report-HLC.pdf> accessed on 7 February 2022. 



 

 

investment as being commercial in nature but on the other hand should refrain from applying the 

Arbitration Act to disputes arising out of such a transaction. The addition of article 27 in the Model 

BIT is undoubtedly a very promising provision however, to ensure that the objective of arbitration 

proceedings is not defeated, this provision needs to be purposively interpreted while dealing with all 

investment disputes irrespective of the date on which the relevant BIT has been signed.  

 

Lastly, as a developing economy, India remains one of the most attractive destinations for foreign 

investors and the availability of labor, raw materials and favorable market add to its popularity. 

Nonetheless, the absence of a clear and wholistic enforcement mechanism for international 

investment awards, not only tarnishes India’s reputation as an investor-friendly stop but also serves 

as a major setback creating apprehension and skepticism in the minds of investors. Therefore, in order 

to encourage investments in the country and gain credibility in the international community as a pro-

arbitration jurisdiction, the ambiguity surrounding recognition and enforcement of foreign investment 

awards needs to be settled at the earliest. 
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1. INTRODUCTION 

The demand for a standing court to settle investor-state disputes has significant more momentum since 

the European Union (EU) introduced an Investment Court System (ICS) in its investment and free trade 

agreements with Canada and Vietnam and further that it received authentication of such a mechanism 

form the Court of Justice of the European Union (CJEU) in the advisory opinion107 declaring that the 

ICS was compatible with the EU primary law.108 This gives birth to a question of why the need for a 

permanent court arose in the presence of the investor-state dispute settlement (ISDS) system. The 

answer lies in the surging criticism from various stakeholders against the party-appointed arbitrators, 

claiming that such system, inter alia, lackes independence and impartiality, generating questions issues 

of bias and impartiality.109 Nevertheless, the proponents of ad hoc arbitration maintain that the system 

offers the parties complete control over the arbitral proceedings leading to a decision acceptable to the 

parties.110 

 

This article argues that a standing court is more capable of generating just decisions than an investment 

arbitration mechanism. This claim is based on the premise that a permanent court is composed of full-

time adjudicators, who are selected through a predetermined process for a fixed tenure and are regulated 

to work independently and impartially in making decisions. Moreover, the adjudicators constituting a 

standing court represent diverse geographical regions, gender parity, and various legal systems. These 

elements enhance the legitimacy of the decisions of a permanent court. Per contra, arbitrators are 

chosen by the disputing parties themselves for a particular case, who are likely to protect the interests 

of the appointing parties, thus, posing a challenge to the independence and impartiality of the arbitrators 

and, ultimately, the ISDS mechanism.111 

 
107 Opinion 1/17 of the Court (full court) EU:C:2019:341. 
108 Andreea Nica, ‘UNCITRAL Working Group III: One Step Closer to a Multilateral Investment Court’ 

(Kluwer Arbitration Blog, March 24, 2020) < http://arbitrationblog.kluwerarbitration.com/2020/03/24/uncitral-

working-group-iii-one-step-closer-to-a-multilateral-investment-court/> accessed 12 May 2020.  
109 Chiara Giorgetti, ‘Who Decides Who Decides in International Investment Arbitration?’ (2014) 35 (2) 

University of Pennsylvania 431, 454. 
110 Ibid 434. 
111 Hans Smit, ‘The Pernicious Institution of the Party-Appointed Arbitrators’ (2010) 33 Columbia FDI 

Perspective 1 <http://ccsi.columbia.edu/files/2014/01/FDI_33.pdf> accessed 13 May 2020.  
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In the following discussion, the article is going to shed light on a brief historical overview of the 

development of ISDS in the second part. The third part delves into the emergence of the need for a 

standing court. The fourth part describes the proposed mechanism of the standing court. The fifth part 

deliberates on the selection of arbitrators and judges in an ad hoc and standing mechanism from a 

comparative perspective. The sixth part concentrates on the merits of a standing permanent court. The 

seventh part explains the prospective challenges posed to the permanent court. The eighth part 

concludes the discussion.  

 

2. HISTORICAL OVERVIEW OF THE DEVELOPMENT OF ISDS 

 

States have submitted their investment disputes to international adjudication as early as 1794, when 

mixed arbitral commission under the Jay Treaty addressed the settlement of debts to British creditors.112 

The post World War II Era witnessed the developed countries formalizing their views of investment 

law in treaties.113 Under these treaty arrangements, the interstate disputes could even be settled before 

the International Court of Justice (ICJ) under the diplomatic protection doctrine after the investors had 

exhausted local remedies.114 

In the Post-War period, the United States and Western European Countries called for multilateral 

initiatives to protect their investors’ interests abroad.115 However, developing countries resisted this 

move by necessitating a New International Economic Order, which could protect their interests on 

natural resources and further demanded the use of domestic law and institutions.116 This controversy 

gave birth to a multilateral treaty-making, addressing investors’ substantive rights, but the highly 

contested matters went nowhere. Nevertheless, the adoption of the Convention on the Settlement of 

Investment Disputes Between States and Nationals of Other States117 in 1965 provided a framework to 

employ ad hoc tribunals to enforce investment claims that might be independently made through 

domestic law, contract, or treaty. This convention established the International Centre for Settlement of 

International Disputes (ICSID) in 1966 that is a part of the World Bank Group.118 

 

 
112 Treaty of Amity, Commerce and Navigation, United States-Greta Britain, No. 19, 1794, 8, stat. 116  
113 Charles Lipson, Standing Guard: Protecting Foreign Capital in the Nineteenth and Twentieth Centuries 

(University of California Press 1985) 99.  
114 Sergio Puig and Gregory Shaffer, ‘Imperfect Alternatives: Institutional Choice and the Reform of Investment 

Law’ (2018) 112 American Journal of International Law 361, 363. 
115 H Abs and Lord H Shawcross, ‘The Proposed Convention to Protect Private Foreign Investment’ (1960) 9 

Journal of Public Law 115, 119-120.  
116 UNGA Res 3201 (S-VI) (1 May 1974) UN Doc A/RES/3201 (S-VI). 
117 Convention on the Settlement of Investment Disputes Between States and National of Other States (adopted 

18 March 1965, entered into force 14 October 1966) 575 UNTS 192 (ICSID).  
118 Puig and Shaffer (n 114) 364.  



 

 

3. THE EMERGENCE OF NEED FOR THE STANDING COURT 

 

Initially, the ICSID dealt with mostly contractual disputes arising between foreign investors and host 

states.119 However, the negotiation of many bilateral investment treaties (BITs), containing ISDS 

mechanism, gave rise to increased litigation.120 The dramatic rise in such cases and their outcomes 

resulted in a backlash that got intensified after the global financial crisis hit the world in 2007. This 

backlash was further fuelled by the filing of politically backed cases, such as Vattenfall121 and Philip 

Morris Asia Ltd122, implicating developed countries’ public policies.  

 

Many scholars, NGOs, and Media criticized the ISDS on various grounds.123 Following the grant of 

heavy awards against governments, they started pulling out from ISDS jurisdiction. For example, 

countries like Bolivia, Ecuador, Indonesia, Poland, South Africa, and Venezuela sought their 

withdrawal from the ISDS jurisdiction where possible.124 Moreover, the EU started negotiating treaties 

documenting the standing court model in its agreements with Canada, Singapore, Vietnam, and 

Mexico.125  These scenarios necessitated introducing reforms in the ISDS system. In this regard, states 

and commentators advanced various reform proposals, being discussed by a Working Group of the 

United Nations Commission on International Trade Law (UNCITRAL).126 The most notable being the 

creation of a standing Multilateral Investment Court (MIC), proposed mainly by the EU.  

 

4. PROPOSED MECHANISM OF THE STANDING COURT 

 

 

In its 38th session held in Vienna from 20-24 January 2020, the UNCITRAL Working Group deliberated 

on three reforms to the ISDS system, of which the establishment of the Standing Multilateral Investment 

Court was the one option.127 The EU has been an impetus behind this move to establishing a permanent 
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<https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1537592719000975> accessed 28 April 2020.   
125 Collin M Brown, ‘A Multilateral Mechanism for the Settlement of International Disputes: Some Preliminary 

Sketches’ (2017) 32 (3) ICSID Review 673, 674.  
126 Anthea Roberts, ‘Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration’ (2018) 113 

American Journal of International Law 410, 415-418.  
127 Report of Working Group III (Investor-State Dispute Settlement Reform) on the Work of its thirty-eighth 

http://www.oecd.org/daf/inv/investment-policy/working-papers.htm
https://www.cambridge.org/core/terms.%20https:/doi.org/10.1017/S1537592719000975


 

 

court and submitted its proposals to the UNCITRAL Working Group in January 2019.128 The 

recommendations suggested the creation of a standing court with full-time adjudicators, having 

qualifications comparable to those of the judges of international courts, and appointed through a 

transparent selection process that ensured geographical and gender diversity and the observance of strict 

ethical requirements.  The EU proposals envisaged that the adjudicators would not be allowed to 

undertake outside professional activities. Moreover, the disputing parties would have no or little 

influence on the selection and appointment of adjudicators, thereby guaranteeing independence and 

impartiality.129 This system has been proposed with the two-tier forums including the tribunal of the 

first instance and an appellate body, with the judges having fixed terms, paid a regular salary, and 

selected on a random basis from a roster designated by states.130 

 

 

5. SELECTION OF ARBITRATORS AND JUDGES ─ A COMPARATIVE ANALYSIS 

 

In this part of the discussion, the essay will deliberate on why a standing court is better in giving just 

results than unilateral arbitral appointments in investment arbitration. 

The system of party-appointed arbitrators in investor-state arbitration has been facing huge criticism; 

some even implicated the arbitral tribunal as lacking legitimacy in making decisions, based on their 

method of appointments.131  It is a common perception that arbitrators in ISDS cases favour the states 

or investors based on their previous appointments, thus, raising the issues of bias and partiality.132 Yves 

Derain, a famous arbitrator, stated that party-appointed arbitrators are often too partial that they make 

“pathologic” deliberations within the tribunal.133  

Contrary to this, the mechanism of a standing court comprises already appointed judges and the 

disputing parties have either less or no role to play in the constitution of a court. This very reason makes 

the system of permanent court more reliable, contributing to giving more just decisions. For instance, 

members of international courts enjoy a high degree of legitimacy provided they are chosen based on a 
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predetermined selection process that ensures their independence and impartiality.134 Thus, the 

procedure for appointment of adjudicators has a direct bearing on the quality of the court or tribunal as 

well as its functioning and effectiveness.135 

 

The discussion to be followed here will concentrate on the comparative analysis between arbitrators 

and judges, based on their selection, independence, and impartiality, tenure, accountability, and 

diversity.   

 

5.1 Selection 

In selecting arbitrators in the ISDS system, disputing parties are the main authorities to carry 

out the job. This party-appointed mechanism has received scathing criticism from the 

practitioners and other stakeholders.136 Jan Van den Berg, a well-known arbitrator, noted that 

the root of the problem is the appointment method as the unilateral appointments may produce 

arbitrators who may be dependent in some ways on the parties that appointed them.137  

 

On the other hand, the appointments of adjudicators in courts and tribunals have either less or 

no role of the disputing parties. For example, the disputing parties play no part in the 

composition of the European Court of Human Rights (ECtHR).138 Similarly, the states as 

disputing parties have no say in the constitution of the World Trade Organisation Appellate 

Body (WTO AB).139 Moreover, the role of disputing parties in the composition of the ICJ is 

very limited, which is constrained to the appointment of an ad hoc judge and the constitution 

of a chamber to decide particular cases.140 

Thus, the selection mechanism for judges is more transparent, independent, and fairer than the 
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unilateral arbitrators’ appointments.   

5.2 Independence and Impartiality 

Independence and impartiality are the pre-requisite of any judicial or judicial-like proceedings 

that ensure a fair trial and compliance with due process requirements.141 Moreover, 

independence and impartiality are directly dependent on the selection and appointment 

procedure.142 Given the importance of these terms, it is vital to define them first. According to 

Gelinas, ‘independence’ refers to the external characteristics of an adjudicator or tribunal that 

works to ensure the ultimate goal of impartiality, which in turn refers to a state of mind.143  

 

Investor-state arbitration is mainly criticized owing to party-appointed arbitrators that raise 

doubts on the independence and impartiality of the arbitrators. These arguments stem from the 

fact that the arbitrators are appointed by the parties themselves. Regarding the unjust basis of 

the party-appointed mechanism, Hans Smit observed: “The incentive of the party and its 

counsel is to appoint an arbitrator who will win the case for them. That incentive will be 

particularly strong when its case, on its merits, is not particularly strong”.144 A related critique 

assumes that arbitrators may have an incentive to appease the party that appointed him or her 

in order to avail reappointment.145  

 

In the ISDS system, one of the major factors that cast doubt on the independence and 

impartiality of the arbitrators is double-hatting.  Double-hatting, or role confusion, is the 

simultaneous fulfilment of two roles, especially arbitrator and council.146 This changing role 

phenomenon gives rise to concerns that arbitrators have the possibility of deciding on or 

appearing to decide on a matter in a way so as to benefit a party that they represent in another 

case. This situation arose when a French arbitrator, Gaillard, was found acting as an arbitrator 

for a claimant in one case147 and appearing as a counsel in another case for the same client at 

the same time. His role was challenged and he had to quit his counsel position.148  

 

In defense of double-hatting, two arguments are usually put forward: prohibiting double-hatting 
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would undermine the quality and rigor of the adjudicators in the existing system, and there is 

no guarantee of arbitral reappointments, raising financial concerns. However, both of these 

aspects may be addressed if the arbitrator’s network is widened and a regulatory framework is 

put in place to deal with arbitral appointments. The most surprising aspect is that the existing 

regulatory mechanism including ICSID Rules, UNCITRAL Rules, and IBA Guidelines provide 

no framework to deal with this phenomenon of double-hatting.  

 

However, in the case of permanent standing courts, there are specific prohibitions in assuming 

the double role. The Burgh House Principles prohibit judges to involve in any extra-judicial 

activity.149 The judges of the International Court of Justice (ICJ) are banned to perform certain 

roles.150 Similarly, the judges of the International Criminal Court (ICC) are prohibited to 

perform any activity likely to affect their functions or independence.151 Likewise, the ECtHR 

judges are not allowed to engage in an activity which is incompatible with their independence 

and impartiality.152 

Hence, the adjudicators of a standing court are under more scrutiny and regulation to remain 

independent and impartial in making decisions than unilateral arbitral appointments. This 

analysis leads to draw the inference that a permanent court generates more just results than the 

system of party-appointed arbitrators in deciding investor-state disputes.  

 

5.3 Tenure 

For an investor-state arbitration, the arbitrators are selected for a particular dispute on an ad hoc 

basis, meaning thereby, a body does not pre-exist and is constituted for a particular dispute and 

as soon as the decision is given, the body is disbanded.153 

Per contra, judges are appointed for a longer fixed term that may either be renewable or non-

renewable, depending upon the legal instrument that establishes the court or tribunal. 

A longer-term appointment ensures independence and impartiality, as in the case of judges than 

the partial tenure of the ISDS arbitrators who are more likely to compromise their independence 

and impartiality to seek reappointments.  
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5.4 Accountability  

The current ISDS mechanism lacks the accountability system for which it is highly criticized. 

Although accountability is conceptually in conflict with independence, it is an essential 

counterpart to judicial independence. In other words, accountability is meant to restrain any 

excesses of independence.154  

In the case of a permanent court, there is a more accountable system as the judges are selected 

through a predetermined procedure and are part of a standing institution.155 

 

5.5 Diversity 

Geographical and gender representation play a pivotal role in augmenting the legitimacy of the 

decisions of the international courts and tribunals.  

In arbitral tribunals, the individuals with elite educational backgrounds, male and Western 

identities arbitrators predominantly rule.156 This has made the arbitral system a subject of 

criticism and has been slated for its ‘pale, stale and male’ character.157 The hegemony of 

Western arbitrators has made the geographic divide so wide that about 85% of the disputes are 

brought by an investor from a developed country against a developing country, only about one-

third of the arbitrators represent developing countries.158 In the case of gender parity, the 

situation is more dismal because around 93% of cases are adjudicated by men arbitrators.159 

The reason behind this lack of diversity in arbitral tribunals is the absence of a regulatory 

framework.  

However, in constituting a panel of adjudicators for standing courts and tribunals, the legal 

mechanism is available that requires maintaining geographical and gender diversity. For 

instance, the Rome Statute obligates the member states to take into account the geographical 

and gender representation while making judges’ appointments.160 This objective has been 

largely achieved by giving geographical and female representation at the ICC bench. Likewise, 

the Protocol on the African Court requires the states to give due consideration to adequate 

gender representation in the nomination process.161 Although desired diversity has not been 
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achieved yet the composition of international courts and tribunals shows far better diversity 

than the ISDS tribunals.  

 

As stated earlier that this part will show why a permanent court is better in rendering just 

decisions than a party-appointed arbitral system, the above discussion unveiled that a standing 

mechanism is based on a regulatory framework, adjudicators are appointed through a 

predetermined process, appointments are tenure-based, representation is diverse, parties’ role 

is either negligible or altogether absent in selecting adjudicators, and the system is supportive 

to maintain independence and impartiality, letting the adjudicators make fairer decisions. That 

is why it is a better system capable of giving just results in settling investor-state disputes. On 

the contrary, the ad hoc arbitration system lacked the majority of such qualifications. For this 

very reason, Jan Paulsson’s suggestion “[M]y proposal that we turn our backs on the practice 

of unilateral appointments”162 seems to be a better approach. Therefore, turning to a permanent 

standing court would be an appropriate option. 

 

6. MERITS OF THE STANDING COURT 

 

The establishing of a permanent standing court would be a paradigm shift in the investment arbitration 

mechanism that would help to make the system more formal and effective. It would abolish the 

phenomenon of double-hatting and provide full-time adjudicators deciding the investor-state disputes 

in an independent and impartial way, thus, rendering just decisions. 163 

Some claim that a standing court may be less fair for the investor as the states may have all the authority 

to nominate the judges that would favour them.164 Other commentators object to the notion that fairness 

demands permitting private parties to select their own adjudicators when suing states, given the broader 

public policy interests are at stake.165 Arguably when selecting judges, the treaty states, both capital-

exporters, and capital-importers, would have greater incentive to internalize their interests rather than 
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https://digitalcommons.osgoode.yorku.ca/cgi/viewcontent.cgi?article=1258&context=all_papers> accessed 13 

May 2020.  
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pro-state or pro-investor arbitrators.166 Besides, a standing court with an appellate mechanism is more 

likely to treat the cases alike, treating investors’ claim more consistently.167 

 

7. PROSPECTIVE CHALLENGES TO THE STANDING COURT/MECHANISM 

 

The proposed mechanism of standing court is not free from challenges. The most highlighted concerns 

surfacing at the moment include lack of precise definition of applicable ethical requirements, the impact 

of third-party funding, and the state parties’ unbridled role in appointing adjudicators.168  The last-

mentioned challenge needs further elaboration.  

The new mechanism would ameliorate the influence of the disputing parties while enhancing that of 

the state party to the framework. In this way, the appointees may respect the political views of the 

appointing states. This may open the gate of accusation of partiality and favoritism in the constitution 

of the tribunal, politicising the investment disputes.169 

However, such political influence may be mitigated by greater transparency and openness, including 

the advertisement of openings, consultation with stakeholders, publication of candidates’ resumes, 

public hearings, and debates in the national parliaments.170 In this regard, Kaufamnn- Kohler, and 

Potestà maintain that a screening mechanism could make the selection process more objective, merit-

based, and less politicized.171  

 

8. CONCLUSION 

 

 

The system of party-appointed arbitrators in investment arbitration has been a subject of much criticism 

by commentators, governments, NGOs, and the media. Even after granting high awards in favour of 

the investors, the governments embarked on rescinding the jurisdiction and reviving their agreements 

to avoid ISDS jurisdiction. Some cases even challenged the public policies of the developed nations 

that led to demand reforms in the existing ISDS mechanism. In the reform process, there emerged three 

possible mechanisms, the most notable being the establishment of a standing permanent court. The 

 
166 Anthea Roberts, ‘Would a Multilateral investment Court be Biased? Shifting to a Treaty Party  Framework 

of Analysis’ (EJIL: Talk! April 28, 2017) <https://www.ejiltalk.org/would-a-multilateral-investment-court-be-

biased-shifting-to-a-treaty-party-framework-of-analysis/> accessed 13 May 2020.  
167 Puig and Shaffer (n 114) 399. 
168 Fernando Dias Simões, ‘UNCITRAL Working Group III: Would an Investment Court Would Depoliticize 

ISDS?’ (Kluwer Arbitration Blog, March 25, 2020) 

<http://arbitrationblog.kluwerarbitration.com/2020/03/25/uncitral-working-group-iii-would-an-investment-

court-de-politiciisds/?doingwpcron=1589470780.5975570678710937500000> accessed 14 May 2020. 
169 ibid. 
170 Ibid.  
171 Kaufamnn-Kohler and Potestà (n 157) 74.  
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UNCITRAL Working Group III has been deliberating on the proposed standing court that would be a 

permanent body with full-time adjudicators, selected through a formal procedure and working 

independently to resolve the disputes. However, such a standing mechanism is also not absolved from 

challenges. The commentators have now started arguing the impartiality of this system in dealing with 

investors’ interests as the mechanism is more state-centric. Besides, the implementation of a permanent 

court’s decision is another concern that requires a holistic strategy. Nonetheless, as discussed in detail 

in the fifth part of this essay, a permanent standing court is capable of rendering more just results than 

the party-appointed arbitration system in deciding investor-state disputes. This analysis has been 

reached after showing that a permanent court is managed under a regulatory mechanism that provides 

a fair selection process and sets the qualifications necessary to ensure the independence and impartiality 

of the adjudicators in handing down decisions. On the other hand, the system of party-appointed 

arbitrators has been under various challenges, the most significant being the arbitrariness of the 

disputing parties to make unilateral appointments. This aspect has led to raising doubts on the 

independence and impartiality of arbitrators and the mechanism itself.  

 

What has been discussed hereinabove, leads to construct an argument that agrees with the proposition 

that an investor-state arbitration and its system of party-appointed arbitrators is less capable of rendering 

just results than a standing court.  
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1. INTRODUCTION 

 

As known, “any court possesses jurisdiction over matters only to the extent granted to it by the 

Constitution, and/or legislation of the sovereignty on behalf of which it functions.”172 This 

general rule, however, shows the differences linked to the characteristics of each country 

analyzed. 

 

For example, state power in Ukraine operates on the principle of its distribution through 

independent legislative, executive and judicial bodies. At the same time, judicial power is one 

of the three elements essential to the functioning of the state. The laws and regulations of 

Ukraine determine the principles of how the judicial system works, as any other state does. 

However, right now in the judicial system of Ukraine, there is a significant reform, so 

identifying problems and finding ways to solve them is possible by studying the judicial 

systems in other states, comparing and identifying advantages and disadvantages. This is 

possible by a brief analysis of the system of courts of general jurisdiction in such countries as 

the Federal Republic of Germany, France, the United States of America and Ukraine, which is 

the purpose of the article. 

 

2. COURTS OF GENERAL JURISDICTION IN GERMANY 

 
172 Jurisdiction. URL: https://www.law.cornell.edu/wex/jurisdiction. 

https://www.law.cornell.edu/wex/jurisdiction


 

 

 

As for Germany, for example, as K. A. Alimov notes, in the Federal Republic of Germany 

there are "such types of legal proceedings or spheres of justice: 1) due or general legal 

proceedings; 2) legal proceedings arising from administrative legal relations; 3) legal 

proceedings that follow from financial legal relations; 4) legal proceedings arising from labor 

legal relations; 5) legal proceedings arising from social legal relations". And "the concept of 

judicial proceedings in the functional sense consists in the fact that the implementation of 

justice is the duty of judges, which cannot be transferred to the bodies of executive power."173 

 

N. Tuzhelyak notes that in Germany there are about 700 local courts of general jurisdiction, 

which hear civil, economic, and family, land, criminal cases, as well as cases related to private 

property and cases in which the right of the plaintiff is not challenged. The financial factor is 

fundamental in determining jurisdiction in civil and economic cases". Thus, the court of the 

first instance in a civil case with a claim over 5 thousand euros will be the regional court of 

general jurisdiction. The city courts have exclusive jurisdiction in cases of leasing contracts 

and lease of residential premises. In addition, Germany has 115 regional courts as courts of the 

first instance for civil and commercial cases "in which the local courts have no jurisdiction, as 

well as an appellate court for appeals against local court decisions. The decisions of the regional 

courts can be appealed to the 24 Higher Regional Courts. The German justice system, in 

contrast to the Scandinavian model, is characterized by a wide specialization of courts and 

judges. There are civil, commercial, and criminal chambers in the city, regional, and higher 

regional courts of general jurisdiction."174 

 

It is defined that "the courts of cassation are the Federal Supreme Court as the highest court of 

general jurisdiction, the Federal Labor Court, the Federal Administrative, Financial and Social 

Courts. See also Superior Labor, Administrative, Financial, and Social Courts. Courts of the 

first instance are local courts of general jurisdiction, as well as specialized labor, 

administrative, financial and social courts respectively."175 

 
173 Alimov, K. O. (2017). Zarubizhnyy dosvid tsyvilnoho protsesu Nimechchyny ta Frantsiyi [Foreign 

experience of the civil process of Germany and France]. Yurydychnyy naukovyy elektronnyy zhurnal, (6), 66–68 

(in Ukr.) at page 67. 
174 Tuzhelyak, N. (2015). Pro spetsializatsiyu ta detsentralizatsiyu sudovoyi systemy u Nimechchyni [On the 

specialization and decentralization of the judicial system in Germany]. Yurydychna hazeta online, (22-23). 

URL: https://yur-gazeta.com/publications/practice/inshe/evropeyskiy-dosvid.html (in Ukr.). 
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For example, as N.V. Stetsik notes, in the legislation of the Federal Republic of Germany there 

are cases when to observe the unity of judicial practice the higher courts are given the right to 

make the final decision on a case independently. When the decisions of the higher labour courts 

differ from the decisions of the Federal Labour Court or the Joint Senate of the higher courts 

of the Federation, the former can be canceled. In addition, such decisions are also subject to 

annulment when they differ from decisions made by another chamber of the same higher labor 

court or by the higher labor court of another state in similar cases. The ruling of the Court of 

Review is necessary to ensure the unity of jurisprudence and to improve the law. According to 

the Administrative Courts Act, a revision appeal is allowed precisely in cases where the 

decision differs from the decision of the Joint Senate of the higher courts of the Federation, the 

Federal Administrative Court, or the Federal Constitutional Court, and most importantly when 

it is based on such a difference.176 

 

Analyzing the above legal norms, we can conclude that the courts of higher instances of the 

Federal Republic of Germany under certain circumstances have the power to exercise law-

making activity by creating, amending, or abolishing legal norms to ensure the unity of judicial 

practice in the state. By assigning the state to the highest judicial bodies of the mentioned 

powers, the more effective legal regulation of social relations is achieved. In addition, this 

avoids legal collisions, makes the legal system more flexible, and increases the authority of 

state power.177 

 

3. COURTS OF GENERAL JURISDICTION IN FRANCE 

 

In France, as K.A. Alimov notes, "the concept of "legal proceedings", according to the French 

legal doctrine, includes civil proceedings (procevdure civile), or civil process; criminal 

proceedings (procevdure pevnale), or criminal process; administrative justice (procevdure 

administrative). In addition, "the French judicial system consists of general and administrative 

courts, independent of each other. Courts of general jurisdiction in France consist of courts 

 
176 Stetsyk, N. V. (2010). Sudova pravotvorchist u pravoviy systemi Federatyvnoyi Respubliky Nimechchyny 

[Judicial lawmaking in the legal system of the Federal Republic of Germany]. Naukovyy visnyk Lvivskoho 

derzhavnoho universytetu vnutrishnikh sprav. Seriya yurydychna, (4), 121–128 (in Ukr.). 
177 Solovyev, A. A. (2013). Obshchaya kharakteristika frantsuzskoy modeli administrativnoy yustitsii [General 

characteristics of the French model of administrative justice]. Vestnik RUDN. Seriya «Yuridicheskiye nauki», 

(3), 142–151 (in Russ.). 



 

 

(tribunals) of small instance, courts (tribunals) of large instance; courts of appeal review on 

appeal the judgments of courts of the first instance, and the court of cassation reviews appeals 

against the decisions of courts of appeal in fact and law, as well as final decisions of courts of 

the first instance.178 

 

The judicial system in France is multi-tiered. The system of general courts is headed by a court 

of cassation, which examines only the correctness of the application of the rules of law by the 

lower courts, but considers the circumstances of cases. The judicial system includes special 

courts and courts of appeal. France also has assize courts, commercial courts, police tribunals, 

prosecutor's chambers, administrative courts, the gendarmerie, the court of jurisdictional 

disputes. In the French judicial system, it is possible to involve as judges representatives of 

various professions, whose special knowledge may be useful in solving a legal dispute.179 

 

The French judicial system is very extensive and includes many judicial bodies. Such bodies 

are more specialized and focused on a particular area of law, which has a positive effect on the 

quality and content of judicial decisions. 

 

4. COURTS OF GENERAL JURISDICTION IN THE UNITED STATES 

 

In the United States, the court system is quite complex. The courts operate on two levels. There 

is a federal court system and a state court system. The federal courts hear cases that have to do 

with the application of the federal Constitution and laws approved by Congress. Such courts 

have the power to decide whether state regulations are consistent with federal law.180 

 

As noted, "State courts of general jurisdiction that handle criminal cases and larger civil cases. 

They also may have divisions, including domestic relations, probate, veterans’, drug and 

juvenile divisions.181 

 

 
178 Alimov, K. O. (n 173). 
179 Kovbasyuk, YU. V. (Red.). (2010). Systema derzhavnoho upravlinnya Respubliky Frantsiya: dosvid dlya 

Ukrayiny [The system of public administration of the Republic of France: experience for Ukraine]. Kyiv: 

NADU (in Ukr.). 
180 Jurisdiction (n 1); Karlen, D. (1972). Amerikanskiye sudy: sistema i personal [American Courts: System and 

Personnel]. Ucheb. posobiye. M.: Progress (in Russ.). 
181 American Court System. URL: https://lawshelf.com/videocoursesmoduleview/the-american-court-system-

module-1-of-5. 
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The lowest courts in state court systems are the trial courts. Through the activities of these 

courts, the base of the judicial system in general emerges. At the lower level of courts of general 

jurisdiction are courts of limited jurisdiction. Such courts hear only one type of case.182 

 

In analyzing the general approaches to judicial power in state judicial systems, we can conclude 

that they are quite similar to each other. However, this similarity persists only with general 

approaches. No one court that is completely similar to another in detail. The consequence of 

this is an increased complexity and confusion of the judicial system, which is difficult for 

citizens to navigate. It is for this reason that citizens usually turn to lawyers, who play a 

significant role in resolving cases. 

 

This significant difference between the practices of different courts makes it difficult to understand and 

anticipate court decisions and makes it more difficult to conduct the proceedings themselves. 

 

5. COURTS OF GENERAL JURISDICTION OF UKRAINE 

 

The judicial system of Ukraine is the totality of all courts of the state exercising judicial power. It 

consists of courts of general jurisdiction and the Constitutional Court as the only body of constitutional 

jurisdiction. Courts of general jurisdiction form a unified system of the judiciary. These are local courts, 

courts of appeal and the Supreme Court. For the consideration of certain categories of cases in the 

system of the judiciary, there are higher specialized courts. 

 

The judicial system is built on the principles of territoriality, specialization, and instances. The 

main link of the courts of general jurisdiction are the local general courts, as district courts 

formed in one or more districts, or districts in cities, or the city, or in the district and city, have 

the same position.183 These courts constitute the majority of the judiciary; they are the 

grassroots units closest to the population, administering justice – they hear civil, criminal, 

administrative cases, as well as cases of administrative offenses in cases and the manner 

prescribed by the procedural law. The local court is composed of judges of the local court, from 

 
182 Uryazh, YU. P., Tumanov, V. A., & Yegorov, S. A. et al.; Tumanov, V. A. (Red.). (1991). Sudebnyye 

sistemy zapadnykh gosudarstv [Judicial systems of Western states]. M.: Nauka (in Russ.). 
183 Zozulia, I. V. (2017). Pravove zabezpechennya statusu subyektiv vykonavchoho provadzhennya u sferi 

prymusovoho vykonannya sudovykh rishen i rishen inshykh orhaniv ta ustanov [Legal provision of the status of 

subjects of executive proceedings in the field of enforcement of court decisions and decisions of other bodies 

and institutions]. Pravo i suspilstvo, (1), 148–153 (in Ukr.). 



 

 

among whom the president of the court and, in certain cases specified by law, the deputy or 

deputy presidents of the court are appointed. 

 

The second link of the judicial system is the appellate courts. Courts of appeal for consideration of civil 

and criminal cases, as well as cases of administrative offences shall be courts of appeal formed in appeal 

districts. Courts of appeal for consideration of economic cases and courts of appeal for consideration of 

administrative cases shall be courts of appeal for consideration of economic cases and courts of appeal 

for consideration of administrative cases formed in the respective appellate districts. Judicial districts 

in general and specialized appellate courts shall not coincide. Courts of appeal are formed in appellate 

districts, have the same functions and occupy the same position in the system of courts as the second 

tier concerning the first tier. 

 

The third link is the Supreme Court, which is the highest court in the judicial system of Ukraine, 

which ensures consistency and unity of judicial practice in the manner and methods defined by 

procedural law. As of today, the judicial system of Ukraine has been reformed. 

 

6. CONCLUSIONS 

 

Thus, the comparison of judicial systems of different countries, highlighting the positive 

features and the transfer of the best foreign experience in the domestic legal system is an 

effective way to optimize and improve the judicial system of Ukraine as a whole and its 

elements. From this, you can understand the advantages and disadvantages of a judicial model 

and what measures should be taken to improve the work of the courts. From the analysis of the 

experience of the development of judicial systems in other countries appears the possibility of 

modernizing both Ukrainian and foreign courts for the further development of the state. 
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Investor State Dispute Settlement case between India and ‘Cairn Energy’ group of companies. 

Arbitration had been initiated by the investors in the year 2015 alleging that India had breached its 
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arguments advanced by the parties and finally the verdict delivered by the Tribunal.  

 

Introduction 

 

In December 2020, the Permanent Court of Arbitration delivered the Final Arbitral Award in the 

Investor State Dispute Settlement case between India and ‘Cairn Energy’ group of companies. 

Arbitration had been initiated by the investors in the year 2015 alleging that India had breached its 

commitments under the Bilateral Investment Treaty signed between the United Kingdom and India in 

the year 1994.185  The award was decided in favour of the claimant companies and this review will 

attempt to summarize the long-drawn-out arbitral proceedings by tracing the factual origins of the 

dispute, arguments advanced by the parties and finally the verdict delivered by the Tribunal.  

 

However, the ultimate result is yet to be seen. This is because the tussle between the parties is still 

continuing as the claimants try to enforce the Award while the respondents have not only challenged 

the Award but are also resisting its enforcement in various jurisdictions. Simultaneously, noteworthy 

legislative developments have taken place in India including the Taxation Laws (Amendment) Act186 

and the Vivad Se Vishwas Act.187 These enactments are bound to have important implications not only 

 
184 Cairn Energy PLC and Cairn UK Holdings Limited v. The Republic of India, Permanent Court of Arbitration, 

PCA Case No. 2016-07, Final Award (21 Dec 2020).    
185 THE AGREEMENT BETWEEN THE GOVERNMENT OF THE UNITED KINGDOM OF GREAT BRITAIN AND 

NORTHERN IRELAND AND THE GOVERNMENT OF THE REPUBLIC OF INDIA FOR THE PROMOTION AND PROTECTION 

OF INVESTMENTS (1994). 
186 THE TAXATION LAWS (AMENDMENT) ACT, 2021. 
187 DIRECT TAX VIVAD SE VISHWAS ACT, 2020. 



 

 

for future disputes of this nature but upon the settlement of the current dispute as well. This review will 

thus also attempt to contextualize these legal developments in its analysis of the Arbitral Award. 

Factual Background  

 

Both the claimants in this case; Cairn Energy PLC (CEP) and its wholly owned subsidiary- Cairn UK 

Holdings Limited (CUHL) are companies incorporated in the UK, making them non-Indian entities. 

CEP held and controlled its Indian assets through a web of direct as well as indirect wholly owned 

subsidiary companies which were incorporated in various foreign (non-Indian) jurisdictions.188 CEP 

transferred these direct and indirect subsidiaries to CUHL.189 In 2006, in an effort to consolidate its 

Indian assets CUHL established two wholly owned subsidiaries. The first being Cairn India Holdings 

Limited (CIHL) incorporated in Jersey190 and the second being Cairn India Limited (CIL) which was 

incorporated in India.191 CUHL first transferred all its Indian assets to CIHL192 and then proceeded to 

sell its shareholding in CIHL to CIL.193 This transaction was supervised by the Securities and Exchange 

Board of India as well as the Income Tax Department in India which did not impose any capital gains 

tax at that point in time.194  

 

The issue arises in 2012 when the Indian government in an effort to nullify the verdict delivered by the 

Supreme Court of India in Vodafone International Holdings195enacted the Finance Act.196 This added a 

clarificatory Amendment to Section 9(1)(i) of the Income Tax Act which reads as follows:       

                                                                                                                                

“Explanation 5.—For the removal of doubts, it is hereby clarified that an asset or a capital asset being 

any share or interest in a company or entity registered or incorporated outside India shall be deemed 

to be and shall always be deemed to have been situated in India, if the share or interest derives, directly 

or indirectly, its value substantially from the assets located in India”.197 

 

Based on this the Income Tax Department reassessed CUHL’s tax liability in lieu of its 2006 

transactions and proceeded to forcibly attach and sell its assets to recover its tax dues, including 

penalties and interest. 

 

Summary of Arguments  

 
188 Supra note 1, at para 31. 
189 Supra note 1, at para 33-37. 
190 Supra note 1, at para 38-39. 
191 Supra note 1, at para 44. 
192 Supra note 1, at para 40-43. 
193 Supra note 1, at para 55. 
194 Supra note 1, at para 56-59,131,138-139. 
195 Vodafone International Holdings BV v. Union of India, (2012) 6 SCC 613. 
196 FINANCE ACT, 2012. 
197 Section 9 (1) (i), Explanation 5, INCOME TAX ACT, 1962.  



 

 

 

The Claimant’s arguments are based on the fact that prior to the Amendment introduced in 2012, 

indirect transfer of capital assets based in India by entities which are not incorporated in India were not 

taxable. This was the settled position of law and was even confirmed by the judgement in Vodafone 

International Holdings198 which dealt with a similar attempt by the Indian government to retrospectively 

tax transactions between foreign entities which involved their Indian assets. According to the claimant, 

the actions of the Indian government to retrospectively levy tax and then recover said tax by forcibly 

acquiring their assets has explicitly breached the terms of the BIT signed between UK and India. Thus, 

they demand compensation arising out of those breaches.  

 

In their elaboration of the alleged breaches the claimants begin by agitating that India has violated 

Article 3 of the BIT as they have not been ‘fair and equitable’ in their treatment of investment, nor have 

they created favorable conditions for investments.199  The standard of ‘fair and equitable treatment’ 

(FET) under customary international law is generally used to mean that States should not treat foreign 

investment in a manner that is unjustified or discriminatory but should rather ensure that they are treated 

in a just manner.200 The claimants contend that their investment has been subjected to retrospective 

taxation in an arbitrary and unfair manner which goes against the principles of FET.201   

 

They further contend that India is also in breach of Article 5 which deals with unlawful expropriation 

and Article 7 which allows for unrestricted transfer of investment and their returns.202 They argue that 

the forced attachment of their assets without providing due compensation is equivalent to a measure of 

unlawful expropriation. By depriving CUHL of its shares and dividends in relation to CIL, its right of 

unrestricted transfer has also been violated. Thus, they claim damages and compensation from the 

Indian government for failing to abide by their Treaty obligations.  

 

The Indian government began its refutation of these claims by first challenging the jurisdiction of the 

PCA. The State contended that this dispute was fundamentally regarding taxation, not investment 

thereby exceeding the scope of the BIT and making the dispute in-arbitrable. According to the State the 

transfers and transactions undertaken by the claimants were indirect in nature and do not even qualify 

as investment.  

 

The State then proceeded to consider the alleged breach of FET. In this regard, it submitted that the 

 
198 Supra note 12. 
199 Supra note 2 at Article 3. 
200 OECD, “Fair and Equitable Treatment Standard in International Investment Law”, OECD Working Papers 

on International Investment, 2004/03, (OECD Publishing 2004) http://dx.doi.org/10.1787/675702255435.  
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202 Supra note 2 at Article 5, Article 7. 
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principle of FET cannot takeaway the sovereign right of the State to legislate or undertake regulatory 

measures.203 It argued that the impugned transactions were taxable in nature notwithstanding the 

Clarificatory Amendment introduced in 2012. This is because Indian jurisprudence employs the 

purposive ‘look at’ principle wherein the true economic nexus of a transactions is examined to 

determine the taxability of transactions that are otherwise designed to illegally avoid taxation.204   

 

As for the claims of unlawful expropriation, the government argues that taxation is its sovereign power 

as is the power to ensure its implementation. Tax had been legitimately levied upon the impugned 

transactions and the claimant’s assets had only been attached for the legitimate purpose of repayment 

towards those dues. Thus, this cannot be considered as an act of unlawful expropriation by the State.205 

Based on these arguments the State sought to have the claimant’s case dismissed.  

 

Decision of the Arbitral Tribunal  

 

The first question that the Tribunal addresses is regarding whether the assets of the claimant can be 

considered ‘investment’ as defined by the terms of the BIT. It answers this in the affirmative by referring 

to Article 1(b) of the BIT which includes within its definition of the term ‘investment’ shares held in 

companies.206 CUHL’s assets were in the form of shares held in CIL thereby satisfying the requirement. 

In spite of the corporate reorganization undertaken by the claimants in 2006, the form of investment 

may have changed but not its substance. The Tribunal was of the view that ‘investment’ may be direct 

or indirect and that Article 9 affords it the jurisdiction to decide "any dispute...in relation to an 

investment".207 

 

The Tribunal then addresses the contention of the State that, disputes with respect to taxation are in-

arbitrable. In its exposition the Tribunal makes the distinction between a tax dispute and an investment 

dispute related to taxation. Here, the question for consideration is not merely regarding the manner in 

which tax liability has been determined or the quantified taxable amount. But more fundamentally 

regarding the validity of the legislative and policy measures employed by the State and their 

compatibility with Treaty provisions as well as international standards.208 Furthermore, Article 9 of the 

BIT confers broad jurisdictional powers and to exclude the current dispute would go against ‘good 

faith’ interpretation by defeating the object and purpose of the BIT.209 Additionally there exists no 
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requirement for the parties to exhaust local remedies therefore, the Tribunal is fit to hear the matter.210  

 

The Tribunal then extensively engages with the important allegation of violation of FET standards by 

the State. It arrives at the determination that the capital gains tax levied upon the claimants was based 

upon the 2012 clarificatory amendment which added Explanation 5 to Section 9 (1)(i) of the Income 

Tax Act.211 It then went on to examine whether this retrospectively broadened the scope of the Section 

to unfairly impose a new tax burden upon the claimants or if it was merely clarificatory in nature as 

claimed by the State. Finding the former to be true, the Tribunal decided this issue in favour of the 

claimants. Stability, predictability, and certainty in matters of taxation can be legitimately expected by 

investors as a part of FET. This implies an obligation upon States not to impose tax retrospectively. It 

therefore held that the State had acted in an extremely unfair manner and violated the standard of FET 

as per the terms of the BIT.212  

 

It awarded the claimant compensation in the quantum that would ‘wipe out’ the effects of the breech as 

if they had not taken place to begin with. This is in consonance with the ‘but for’ principle, aimed at 

restoring the claimants’ original position had it not been for the breech.213 The State was directed to 

withdraw its tax demand and pay the determined compensatory amount.  

 

Analysis in light of Subsequent Legal Developments 

 

A common problem faced with respect to foreign arbitral awards is enforcement. India continues to 

resist enforcement and has challenged the Final Arbitral Award before the PCA on the 22nd of March 

this year in an effort to have the Award set aside.214 In the meanwhile, the claimants have filed 

applications for enforcement of the Award in various foreign jurisdictions where the Indian State has 

substantial assets. Notably an application has been filed by the claimants in the District Court of New 

York for lifting of the corporate veil so that the asset rich, State owned company Air India may be 

attached for the purpose of recovering the awarded compensation.215 Indian assets valued in excess of 
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20 million Euros have also been frozen in France at the behest of a petition filed by the claimants.216  

 

It is anticipated that India may choose to settle with the claimants instead of fighting enforcement 

simultaneously in multiple foreign jurisdictions. To encourage the settlement of pending tax dues the 

government launched the Vivad Se Vishwas scheme in 2020 through which it offered parties the chance 

to settle their dues by simply paying the original tax demand along with only 50% of the levied interest 

and penalties.217 The government has also passed an amendment to repeal the 2012 clarificatory 

amendment based on which retrospective tax had been levied in this case.218 This comes along with the 

additional offer to refund the litigation cots born by companies in such cases without interest.219  

 

These legislative and policy measures adopted by the Indian government suggest that it is trying to 

improve its image as an investor friendly nation in order to make it an attractive location for foreign 

direct investment. Though the last word in this dispute is far from being said, it is safe to say that the 

developments arising out of this dispute will have lasting consequences in the field of international 

investment law.  
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How do arbitrators make their decisions? That was the question I posed to myself when I agreed to act 

as the Private Law Clerk for the Honorable Charles N. Brower in the summer of 2017. I wanted to 

know: Was it a nuanced understating of the law? Was it a persuasive argument? Was it the composition 

of the Tribunal? Time and again, I was assured that, while the above all mattered to some degree, it was 

that “facts drive decisions”, which is exactly what is prefaced in the Oxford University Press publication 

“Evidence in International Investment Law”.220  Writing now, several years after concluding my role as 

a law clerk, and from the perspective of academic and international arbitration counsel, I complete this 

book review not with first impressions but rather the culmination of repeated uses and a matured 

appreciation for an excellent resource.  

 

It is also from that seasoned position that I can confirm that “Evidence in International Investment Law” 

filled a lacuna in the field by providing a practical approach to understanding, collating, and analyzing 

the principles of evidence in international investment arbitration. The book itself is divided into five 

parts and two appendices but like any good book, reading the end first may enhance your enjoyment.221 

Especially for those short on time, the two appendices present the distilled fruits of the authors’ labor 

by setting out an analytically structured overview of ninety-seven evidentiary principles (Appendix I) 

and three commonly recognized standards of proof (Appendix II) in investor-state arbitration. While 

these appendices are the headliners of the text, the first two hundred and ninety pages offer colorful 

commentary on each of the principles and standards and act as an otherwise great reference guide.     

 

In Part I, the reader is introduced to the authors’ theoretical foundations underpinning their approach to 

collating the evidentiary principles of investor-state arbitration. Their influence is drawn heavily from 

Bin Chen’s treaties “General Principles of Law as Applied by International Courts and Tribunals” and 

Klaus-Peter Berger’s work on codifying principles of the new lex mercatoria. Accordingly, the authors 

focus on the practice of the main participants (i.e., tribunals, counsel, parties, experts, witnesses, and 

tribunal secretaries)222 and through the application of an inductive methodology, seek “to clarify what 

principles of evidence are actually applied to the resolution of investment arbitration.”223 The remaining 

chapters do just that, focusing on the coincidence of the who, what, how, and why of the decision-

making process to extrapolate from that process, targeting the process participants, the subject matter 

of the process, the operations of the process, and the constitutive values of the process, the principles 

of evidence in investment arbitration.224 

 

 
220 Frédéric G Sourgens, Kabir AN Duggal and Ian A Laird, Evidence in International Investment Law (OUP, 

2018), vii. 
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Nicholas JS Christenfeld, “Story Spoilers Don’t Spoil Stories”( 2011) 22:9 Psychology Science 1152. 
222 Notably absent is any discussion on how principles of evidence may apply to amici curiae. 
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224 In more practical terms, the authors tease out principles of evidence based largely on investor-state arbitral 

jurisprudence, traditional rules of international law, and from the International Bar Associations Rules on the 

Taking of Evidence in International Arbitration.  



 

 

In Part II, in four chapters, the principles of evidence begin to emerge when the authors discuss the 

burden (Chapters 2-3) and standard of proof (Chapters 4-5) in international investment arbitration.  

 

In Chapter 2, the authors establish from the beginning that the burden of proof in investment arbitration 

lies on the party alleging the fact (the “basic rule”). The bulk of that chapter then discusses the parties’ 

respective burdens of proof during the jurisdictional and damages phases of a case as well as the 

timeliness of discharging the burden and consequences for failure to discharge the burden. In Chapter 

3, the authors discuss when the burden of evidence shifts (the “shifting principle”). Both chapters 

conclude by identifying thought-provoking problems in the application of the basic rule and shifting 

principle.  

 

The standard of proof is introduced in Chapter 4, which also discusses its relationship to the burden of 

proof, the tribunal’s discretion to deal with evidentiary matters to its satisfaction as well as problems 

associated with the standard of proof doctrine. There the authors highlight the enormous challenges the 

standard of proof poses to international law but it is not until Chapter 5 that they engage with mapping 

out the different standards in investment arbitration and provide instances of when they may or may not 

be applicable. The three standards of proof include (i) prima facie evidence at jurisdictional phase; (ii) 

balance of probabilities or preponderance of evidence; and (iii) heightened standard of proof. 

Additionally, the authors spend a portion of this chapter on the special case involving corruption, fraud, 

and other wrongdoings, including the evidentiary consequences of those wrongdoings, and on the role 

of circumstantial evidence.  

 

Perhaps the most technically challenging aspect of the book is found in Part III, which, in three chapters, 

sets out the different presumptions and inferences that may be drawn from the evidence. 

 

In Chapter 6, the authors outline the evidentiary presumptions, including judicial and legal 

presumptions in general and legal presumptions as developed by investor-state tribunals in the context 

of jurisdiction, merits and remedial claims. As tribunals regularly rely on presumptions drawn from the 

applicable law and general usages, the authors highlight that the core operation of presumptions remains 

a matter of common sense and that their central element is one of good faith (e.g., it is presumed that 

the parties would like to have their dispute resolved in an amicable manner and are therefore treated as 

honest and reasonable unless there is proof to the contrary).225  

 

In Chapter 7, the authors put into question a frequently unstated assumption that “the tribunal knows 

the law”226 (iura novit curia), which, they posit, is not always the case in practice and therefore counsel 

must be prepared to prove the content of the law. In terms of how to frame the pleadings (and supporting 

evidence) to the tribunal, the authors observe two theories in support of the long-standing principle of 

international law: (i) analogy to judicial notice (i.e., a tribunal may take judicial notice of the law); and 

(ii) inherent powers (i.e., it is the function of the tribunal to determine the proof of law) and suggest that 

counsel be prepared to anticipate and foreclose on (less favorable) invocations of iura novit curia.227 

 

In Chapter 8, the authors noted that tribunals “frequently make findings of facts by means of 

inferences”228 as inferences “serve to overcome [the] problem of [otherwise unavailable] proof in 

international legal disputes.”229 In the chapter, the authors provide an overview of how tribunals arrive 

at an inference, including their plausibility and significance. One helpful section, though rarely drawn, 

is dedicated to inferences arising from the misconduct of parties in adducing evidence (e.g., failure to 

produce documents) in an arbitral proceeding. The chapter concludes with sage advice that the core 

operation of inferences, like the evidentiary presumptions, “remains a matter of common sense.”230   

 
225 Supra note 1, at 134. 
226 Ibid., at 135. 
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Part IV, in two chapters, speaks directly to practitioners, by outlining precisely “how to prove your 

case” vis-à-vis documentary evidence and production, in Chapter 9, and witnesses and experts, in 

Chapter 10. Though the authors are careful to highlight that all these mediums can “prove your case”, 

they also acknowledge upfront that “contemporaneous documents” are largely recognized by the main 

participants as “the best form of evidence.”231  

 

Both chapters are comprehensive. In the first part of Chapter 9, the authors discuss issues related to 

documentary evidence, such as translation concerns, language issues relating to multiple versions of a 

treaty, and authenticity issues of disputed documents (including the rather limited powers of a tribunal 

to make findings on forgery).232 In the second part, the rules and guidelines underlying document 

production are reviewed, which include the practical logistics of the production requests, use of the 

Redfern schedule, the criteria for document production (e.g., “relevance to the case” and “materiality 

to the outcome”), reasons that may oppose the production of documents (e.g., privilege),233 and the 

consequences that may result for failing to meet a tribunal’s order on document production.  

 

To start Chapter 10, the authors explain that the rules governing witness and expert testimony are 

underdeveloped in international arbitration literature. To combat this deficit, the chapter aims to provide 

the “first full-length treatment of the law and principles of evidence applicable to witness and expert 

testimony,”234 While further development of this chapter could lend itself to be a book on its own, the 

authors, in a concise manner, cover a ton of ground and deliver on their promise. Chapter 10, in four 

substantive components, discusses the party fact witness, the tribunal fact witness, the expert, and how 

to cross-examine these witnesses. 

 

Part V, also in two chapters, talks about safeguarding the integrity of the process. Canvassed in this part 

are the exclusionary rules of evidence, in Chapter 11, and how evidence is treated in annulment 

proceedings, in Chapter 12.  

 

As a general rule, investor-state tribunals admit all evidence proffered by the parties. Accordingly, 

Chapter 11 deals with the limited circumstances where its inclusion would “undermine the integrity of 

the arbitral process.”235 The authors identify six exclusionary rules: (i) privilege; (ii) confidentiality; 

(iii) political or institutional sensitivity; (iv) the other party’s right to be heard; (v) the equality of the 

parties; and (vi) fundamental principles of international public policy. In their conclusion, the authors 

warn that even though exclusionary rules are rare in investment arbitration, they are heavily litigated 

and can be very time (and cost) consuming. The authors further surmise that whether a tribunal will 

implement an exclusionary rule will typically depend on the undue advantage or disadvantage arising 

from disclosure of the evidence concerned.236 

 

In Chapter 12, the authors explore the role of evidence in the annulment process. As a benchmark to 

begin their analysis, they focus on arbitrations before the International Centre for Settlement of 

Investment Disputes (ICSID), which has as an exclusive remedy under the ICSID Convention of 

annulment.237 The chapter centers on three grounds of annulment in the evidentiary context: (i) serious 

departure from a fundamental rule of procedure; (ii) failure to state reasons; and (iii) manifest excess of 

powers. The authors conclude the chapter in a rather sober but pragmatic way by acknowledging that 

the temptation to “re-litigate” awards with egregious factual errors may be taken in vain unless a 

fundamental flaw in how the tribunal approached the evidence, rather than from the conclusions they 
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234 Ibid., at 196. 
235 Ibid., at 239. 
236 Ibid., at 264. 
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unfortunately, is left outside the purview of the book. The set aside process and grounds for set aside under the 

New York Convention are discussed. Ibid., at 267-269. 



 

 

may (or may not have) drawn from it, can be demonstrated.  

 

A minor criticism of the book is that it did not go far enough. Many different avenues could have been 

explored. One, that was perhaps not on the authors’ radar when the book was taking form, is how to 

effectively manage digital and virtual forms of evidence, which quickly became a hot topic when the 

Coronavirus shook the world shortly after the book was published. While there is no questioning the 

deleterious effects of Covid-19, there may be a silver lining. The global pandemic forced the legal 

industry, a notoriously slow and incremental system, to fast-forward. Use, reliance on and acceptance 

of digital and virtual evidence has increased dramatically. Not only has the pandemic promoted greater 

reliance on virtual forums, tools, and practices (e.g., the virtual examination of witnesses and experts), 

remote work (in potentially less secure environments with the use of new digital technologies), and an 

acceleration of online services (e.g., from increased access to online arbitration to legal services offered 

in the metaverse), it has practically sent a bow-tied invitation to the authors to write a second edition to 

address these (as well as other) evolutions. Nonetheless, the book in its current form remains an 

excellent resource, and the authors, who maintain a collection of academic, counsel, expert, and 

adjudication roles within the field of international dispute resolution should be proud as they contributed 

to scholarship a comprehensive reference for anyone studying or working in the field.  

  



 

 

 
 

 

 

 


