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ABOUT US 
 

We, at IJLSA, are resolutely committed to endow upon you a diverse anthology of 

legal material attempting to exposit and expatiate upon a plethora of dynamic 

subjects. Our primary intent is to provide a commodious, functional platform for 

the publication of manuscripts germane to the legal discipline, and are also 

desirous of encouraging, endorsing and stimulating research initiatives into the 

arcane abstractions and questions of the law. We believe that the vantage points 

and perceptions of individuals must be circulated so as to further the exercise of 

independent thought and encourage all lines of opinions from individuals to the 

same effect. We possess an astute, erudite and experienced panel of individuals 

managing this platform and administering it with absolute adeptness accelerating 

the process of getting the manuscript submissions published. We opine 

unambiguously, that the availability of a convenient platform for students not just 

to publish their manuscripts but also peruse the same for the acquisition of 

knowledge, is of considerable aid and assistance in their learning process, and to 

the same effect, express our unanimous desideratum to further the glorious 

academic endeavors. We solemnly affirm our steadfast belief in the apothegm that 

“knowledge must assume precedence above all else”, and to effectuate this 

aphorism have established this platform to offer greater convenience in the 

aforementioned scholastic pursuits.
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EDITORIAL 

 

THE IMPORTANCE OF THE PATH TAKEN – THE JURISDICTIONAL 

ISSUE WHEN AN IHRL TRIBUNAL INVOLVES IHL 

 

Ahan Gadkari 

Jindal Global Law School 

 

Abstract 

 

Treaty-based courts that make binding judgments on states under international human rights 

law (IHRL) have long included elements of international humanitarian law (IHL) into their 

rulings. Still, little emphasis has been paid to the basis of their authority to do so, if any. By 

reviewing basic issues concerning the jurisdictional foundation of international courts, this 

essay poses a methodological challenge to some IHRL tribunals’ uncritical engagement with 

IHL. After examining the jurisdiction of several IHRL courts that are officially built on treaties, 

this paper aims to justify, as well as delimit, the inherent authority of IHRL tribunals to 

evaluate IHL for interpretative purposes rather than immediately applying it to the dispute. 

Finally, the essay discusses the substantive and practical consequences of more robust 

enforcement of IHRL tribunals’ jurisdictional constraints on IHRL interpretation, the 

assessment of ‘absent’ States’ legal interests under IHL, and the future of IHL dispute 

resolution. 

 

Keywords: International Human Rights Law, International Humanitarian Law, International 

Tribunals 

 

I. Introduction 

 

Consider this paradox, a tribunal with exclusive jurisdiction to adjudicate on international 

human rights law (hereinafter referred to as “IHRL”) issues is relying on international 

humanitarian law (hereinafter referred to as “IHL”) to determine that IHRL has been violated. 

One cannot deny that, unless otherwise specified, IHRL applies concurrently with IHL during 
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armed conflicts.1 Nowadays, IHRL tribunals often examine cases involving alleged breaches 

of IHRL during armed conflicts and refer to IHL in their rulings. Indeed, it has been proposed 

that the propensity of these tribunals to issue pronouncements on IHL is exacerbated by the 

absence of adequate methods for monitoring compliance with IHL, most notably a system for 

individual complaints.2 As a consequence of the jurisprudence of these IHRL tribunals, they 

have resulted in an abundance of literature comparing the substantive contents of the two 

bodies of international law and debating their convergence or divergence.3 However, these 

substantive disagreements should not detract from the equally critical procedural issue of IHRL 

courts’ jurisdiction over IHL, which has been broadly assumed. The purpose of this paper is to 

question the unstated assumption that IHRL tribunals’ participation with IHL is a matter of 

course. This paper will argue to the contrary that many IHRL tribunals participate in IHL in 

ways that transcend their jurisdiction and that the jurisdictional question is often ignored. 

 

This paper seeks to emphasize the subject of IHRL courts’ taking on jurisdiction over IHL by 

addressing its substantive and practical ramifications. This paper is divided into five sections. 

Section I introduces the subject and sets the scope for the paper. Section II discusses the 

necessity of state assent for international tribunals to exercise jurisdiction. It highlights the 

issue of an IHRL tribunal exceeding its jurisdictional bounds if it uses IHL to judge alleged 

breaches of IHRL in armed conflicts without the approval of the relevant states. Section III 

provides a remedy to this problem: enhanced scrutiny of state parties to IHRL treaties’ 

intentions. It employs known principles of international law to interpret and demonstrate that 

the relevant IHRL tribunal should have jurisdiction to consider IHL while interpreting IHRL, 

but not to apply IHL directly. Section IV discusses the substantive and practical ramifications 

of IHRL tribunals’ overstepping their jurisdictional boundaries. Section V sums up the paper 

and concludes. 

 

                                                   
1 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, 

International Court of Justice (hereinafter referred to as “ICJ”), 8 July 1996, para. 25; Advisory Opinion 

Concerning Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, (ICJ), 9 

July 2004, para. 106; International Law Commission (hereinafter referred to as “IHL”), 'Draft Articles on the 

Effects of Armed Conflicts on Treaties, with Commentaries', 'Report of the International Law Commission on 

the Work of its 63rd Session,’ para. 100. 
2 Daragh Murray & Dapo Akande, Practitioners’ Guide to Human Rights Law in armed conflict 16 (Oxford 

University Press ; London) (2016). 
3 Andrew Clapham, Human Rights in Armed Conflict: Metaphors, Maxims, and the Move to Interoperability, 

12 Human Rights & International Legal Discourse 9 (2018); Ka Lok Yip, The Missing Elephant in the Room—
the Jurisdiction of International Human Rights Tribunals over International Humanitarian Law, 11 Journal of 

International Dispute Settlement 388–408 (2020). 
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II. The Necessity of Consent for a State to be subject to the Jurisdiction of any 

International Tribunal 

 

The primary premise of establishing an international tribunals’ jurisdiction over a State is that 

the State must agree to such jurisdiction.4 While the concept was first applied to inter-state 

issues, it applies to disputes between states and individuals, as seen by the multiplicity of treaty 

articles defining the competence of international tribunals that adjudicate state-individual 

disputes.5 Whenever a state becomes a party to a dispute, whether with another state or a 

person, the argument for requiring State assent to jurisdiction applies—States’ sovereign 

equality and their independence from foreign power unless with consent.6 

 

Thus, the crucial point of debate is the precise borders of the jurisdiction to which the 

consenting State has agreed. These borders may be defined by the time period covered by the 

jurisdiction, the entity subject to the jurisdiction, or the jurisdiction’s subject matter. Subject 

matter jurisdiction encompasses two additional components: the issue that is the subject of the 

jurisdiction and the law that may be employed in exercising the jurisdiction, both of which may 

be subject to jurisdictional limitations. In Orinoco Steamship Co., it was observed by the 

Permanent Court of Arbitration (hereinafter referred to as “PCA”) that excessive exercise of 

jurisdiction might include not just determining a matter not brought to the arbitrators, but also 

disobeying the agreement’s mandatory rules on the route they must take to achieve their 

judgments, most notably addressing the applicable law or legal principles.7 To establish an 

IHRL tribunal’s subject-matter jurisdiction, the limitations set out in the relevant IHRL treaty’s 

jurisdiction clause must be carefully scrutinized to ascertain the State parties’ purpose. While 

the majority of IHRL treaties that bestow authority on an IHRL tribunal to deliver binding 

rulings confine that tribunal’s subject-matter jurisdiction to alleged breaches of that treaty, this 

is not always the case.8 

                                                   
4 Ambatielos Case (Greece v the United Kingdom) (Merits) [1953] ICJ Rep 10, page 19; Anglo- Iranian Oil Co. 

Case (the United Kingdom v Iran) [1952] ICJ Rep 93, page 103; Interpretation of Peace Treaties with Bulgaria, 

Hungary and Romania (Advisory Opinion, First Phase) [1951] ICJ Rep 65, page 71; Eastern Carelia Advisory 

Opinion, PCIJ Rep Series B, No 5 (1923), page 27. 
5 Article 14 of the Convention on the Elimination of All Forms of Racial Discrimination, Article 22(1) of the 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the (First) 

Optional Protocol to the International Covenants on Civil and Political Rights or Article 32 of the European 

Convention on Human Rights. 
6 Eastern Carelia Advisory Opinion, PCIJ Rep Series B, No 5 (1923), page 27. 
7 Orinoco Steamship Company Case, (United States v. Venezuela) ( 1904; 1910 ) 9 R.I.A.A. 180, page 239. 
8 Cesare Romano et al., The Oxford handbook of international adjudication 784–791 (Oxford University Press) 

(2014). 
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On the one hand, there are the regional human rights systems in the United States and Europe. 

Under the American Convention on Human Rights (hereinafter referred to as “ACHR”), the 

Inter-American Commission on Human Rights (hereinafter referred to as “IAComHR”) may 

receive complaints alleging violations of the ACHR, and the Inter-American Court of Human 

Rights (hereinafter referred to as “IACtHR”) has jurisdiction over all matters relating to the 

interpretation or application of the ACHR for those state parties that have declared their 

acceptance.9 The European Court of Human Rights (hereinafter referred to as “ECtHR”) is 

empowered under the European Convention on Human Rights (hereinafter referred to as 

“ECHR”) to examine complaints alleging breaches of the ECHR and its Protocols.10 By 

specifically bringing violations of their individual treaties within the jurisdiction of the relevant 

tribunal, these treaties effectively exclude other matters from the relevant tribunal’s subject 

matter jurisdiction.  

 

On the other side, there is Africa’s system of human rights. The African Charter on Human and 

Peoples’ Rights (hereinafter referred to as “ACHPR”) establishes the African Commission on 

Human and Peoples’ Rights (hereinafter referred to as “AComHPR”), which handles 

complaints on breaches of the ACHPR.11 However, the African Charter on Human and 

Peoples’ Rights Protocol on the Establishment of the African Court on Human and Peoples’ 

Rights (hereinafter referred to as “ACHPR Protocol”) provides a more expansive jurisdiction 

provision. It broadens the African Court of Human and Peoples’ Rights’ (hereinafter referred 

to as “ACtHPR”) jurisdiction to include cases and disputes involving the interpretation and 

implementation of all other relevant Human Rights instruments ratified by the State 

concerned’.12 The ACtHPR has not yet assessed whether treaties recognized as instruments of 

IHL, such as the Geneva Conventions of 1949 or its Additional Protocols, would qualify as 

‘human rights instruments.’ However, it has been observed that it is necessary to refer to the 

objectives and purposes of a convention to determine whether it would qualify as a human 

rights instrument.13 The ACtHPR then determined that the African Charter on Democracy 

(hereinafter referred to as “ACD”) and the ECOWAS Protocol on Democracy and Good 

                                                   
9 Article 44-45, 62 ACHR. 
10 Article 33–34, ECHR. 
11 Article 47–54, ACHPR; Article 55–59, ACHPR; Jawara v Gambia, Comm. No. 147/95, ACHPR 13th 

Activity Report (1999-2000), Annex V, page 96, 102. 
12 Article 3(1), ACHPR Protocol. 
13 Actions Pour la Protection des Droit de L'homme (APDH) v The Republic of Cote D'Ivoire, 

Application 001/2014, Judgement, 18 November 2016, para. 57. 
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Governance Supplementary to the Protocol on Conflict Prevention, Management, Resolution, 

Peacekeeping, and Security (hereinafter referred to as “the ECOWAS Democracy Protocol”) 

are human rights instruments for the purpose of defining its jurisdiction. The ACtHPR observed 

that these instruments obligate State parties to create independent and impartial national 

election organizations that effectively implement Article 13 of the ACHPR’s right to political 

participation.14 It is also worth noting that the ACD, like the ECOWAS Democracy Protocol, 

makes explicit and lengthy references to human rights in both its preamble and the main body 

of its provisions.15 

 

When a state is engaged in an armed conflict and is subject to applicable IHL responsibilities, 

a hitherto unexplored topic is whether and how IHL-related complaints might fall within the 

subject matter jurisdiction of IHRL tribunals. Except for the ACtHPR, none of the IHRL 

tribunals that may make binding judgements as outlined above, has jurisdiction provisions that 

relate to breaches of any legislation other than their particular treaties. The IACtHR specifically 

stated in the Las Palmeras case that its jurisdiction is restricted to determining the ACHR’s 

compatibility or, otherwise, not IHL.16 That case was a complaint of numerous persons being 

killed by Colombian police during an armed operation in Las Palmeras. The IAComHR sought 

that the IACtHR conclude and proclaim that the State of Colombia breached the right to life 

guaranteed by Article 4 of the Convention and Article 3 of the 1949 Geneva Conventions. 

Having acknowledged the IACtHR’s jurisdiction according to Article 33 of the ACHR, 

Colombia submitted a preliminary objection to the IACtHR’s subject matter jurisdiction over 

IHL, claiming that the IACHR “does not have the competence to apply international 

humanitarian law and other international treaties.”17 The IACtHR admitted this preliminary 

objection.  

 

Despite the Las Palmeras ruling, IHRL tribunals are increasingly deciding whether IHRL 

treaties have been breached during armed conflicts on the basis of IHL violations. One option 

to reconcile this approach with the jurisdictional restrictions of the relevant IHRL tribunals is 

that as long as the IHRL tribunal’s ‘ultimate’ ruling is not a statement on IHL, the IHRL 

                                                   
14 Id. para. 53. 
15 Preamble and Article 2(1), 3(1), 4(1), 6, 7, 8(2), 10(3) and 45, ACD; Article 1(h), 1(j), 2(3), 34(1), 35, 39 and 

45(1), the ECOWAS Democracy Protocol. 
16 Las Palmeras Case, Judgment on Preliminary Objections of February 4, 2000, Inter-AmCtHR (Ser C) No 67 
(2000), para. 33. 
17 Id. para. 28. 
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tribunal’s authority is not exceeded. Nonetheless, the IACtHR never limited its judgement 

against the proclamation on IHL in Las Palmeras to a ‘final’ judgement. The basic import of 

the IACtHR’s judgement is clear: it has been granted jurisdiction to evaluate whether States’ 

activities or standards are consistent with the Convention itself and not with the 1949 Geneva 

Conventions. Any finding by the IACtHR regarding IHL compliance, whether ultimate or 

interim, is beyond its authority.18 Indeed, the approach taken by the IAComHR, which the 

IACtHR rejected, involved determining IHL compliance as a preliminary step since its first 

determined an IHL violation, on the basis of which it concluded that IHRL had been violated.19 

 

On the one hand, one may argue that the rigorous interpretation advanced in Las Palmeras 

simply reflects the limitations on the jus dicere authority of international tribunals, namely 

their authority to proclaim the law is constrained by the delegation of authority to them by 

States.20 This limitation is reflected in an ICJ advisory opinion’s non-binding character and an 

ICJ’s judgment’s binding authority being limited to only the immediate parties to the case. But, 

on the other hand, this approach seems to exclude an IHRL tribunal from ever considering the 

substance of IHL, even if just as a way of interpreting IHRL. To overcome this issue, the 

following section shall define an IHRL tribunal’s jurisdiction over IHL by distinguishing 

between the interpretation of an IHRL treaty through the lens of IHL and the direct application 

of IHL. 

 

III. Drawing a Line: Using IHL to interpret IHRL v. Direct Application of IHL 

 

When a state party to an IHRL treaty consents to an IHRL tribunal’s jurisdiction over alleged 

IHRL treaty breaches, such accede allows the IHRL tribunal to implement the IHRL treaty by 

interpreting its provisions and finding whether it is in conformity or not. As a component of 

the public international law system, the IHRL treaty is implemented according to systemic 

principles, sometimes requiring the IHRL tribunal to consult other laws while interpreting the 

treaty. This authority to consult other laws in interpreting a treaty is referred to as the tribunal’s 

‘inherent’ jurisdiction, which is implicit in a state’s acceptance of the tribunal’s jurisdiction 

                                                   
18 Id. para. 33. 
19 Id. para. 29. 
20 Bámaca-Velásquez v Guatemala, Judgment (25 November 2000), Series C: Decisions and Judgments No 70, 

para. 208; See also Melanie Samson, High Hopes, Scant Resources: A Word of Scepticism about the Anti-
Fragmentation Function of Article 31(3)(c) of the Vienna Convention on the Law of Treaties, 24 Leiden Journal 

of International Law 701–714 (2011). 
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over the treaty and does not need additional permission.21 Thus, the implied aim of an IHRL 

tribunal to interpret the IHRL treaty by reference to other laws should not be confused with the 

intention of the tribunal to merely implement those other laws. Only when the reference to 

other laws is appropriately incorporated into the interpretation of the IHRL treaty does it come 

under the jurisdiction of the IHRL tribunal. Even though those other laws are objectively 

applicable between the disputing parties, they are not cognizable by an IHRL tribunal whose 

subject matter jurisdiction is confined to the IHRL treaty, unless they are just referred to for 

the purpose of interpreting the IHRL treaty.22 

 

While some have acknowledged the difficulties in differentiating between interpreting a treaty 

by reference to another law and merely applying that other law, this section urges for greater 

focus on state parties’ purpose to assist in making this difference.23 It highlights how critical 

legal interpretation approaches are intention-based, which may aid in determining whether an 

IHRL tribunal’s reference to IHL is within the bounds of interpretation and, thus, within the 

bounds of the IHRL tribunal’s inherent jurisdiction. Beyond the bounds of interpreting the 

applicable IHRL treaty, the IHRL tribunal’s reference to IHL becomes its direct application, 

therefore excluding it from the jurisdiction without a specific grant of jurisdiction over IHL.  

 

This section will analyze three mechanisms through which IHRL tribunals might use IHL while 

reading IHRL and will highlight the hazardous proclivity of these IHRL tribunals to overstep 

the bounds of treaty interpretation and their authority. These three paths include the application 

of lex specialis, the principle of systemic integration,24 and the somewhat overlooked but 

fundamental principle of interpreting the treaty in ordinary terms.25 The paper will begin with 

the last route via Article 31(1) of the VCLT to facilitate comparison. 

 

A. Interpreting the Treaty in Ordinary Terms 

 

Article 31(1) of the VCLT states that “[a] treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context 

                                                   
21 Chittharanjan F Amerasinghe, Jurisdiction of international tribunals 95–96 (Kluwer Law International) 

(2002). 
22 Melanie Samson, Supra Note 20, page 709. 
23 Richard K Gardiner, Treaty interpretation (Oxford University Press) (2017). 
24 Article 31(3)(c), Vienna Convention on the Law of Treaties (hereinafter referred to as “VCLT”). 
25 Article 31(1), VCLT. 
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and in the light of its object and purpose.”26 When IHL is included into the explicit treaty 

provisions of an IHRL treaty through cross-reference, the usual meaning of these words may 

be found in the substance of IHL. In that situation, it is evident that the IHRL tribunal intended 

to turn to IHL in order to determine the customary meaning of these treaty phrases. Numerous 

IHRL treaties include terminology that cross-refers to other pieces of legislation. For example, 

under the American Declaration of the Rights and Duties of Man (hereinafter referred to as 

“ADRDM”), no person may be deprived of his liberty except pursuant to the procedures 

established by pre-existing ‘law.’27 Under the ECHR, any deprivation of liberty must be made 

in accordance with, among other things, a procedure prescribed by ‘law.’28 Under both the 

ACHR and the ECHR, no provision will be interpreted to restrict any right or freedom.29 In 

these circumstances, to the degree that IHL is included into the ‘law’ or ‘convention’ expressed 

in these treaty words, the relevant IHRL tribunal is simply interpreting these treaty terms in 

accordance with art 31(1) of the VCLT by reference to the substance of IHL. By necessity, a 

State that consents to an IHRL tribunal’s jurisdiction over alleged breaches of an IHRL treaty 

also consents to the IHRL tribunal’s reference to other laws, including possibly IHL, in 

interpreting the words that cross-reference these other laws. Such language in the IHRL treaty 

is the clearest indication of the IHRL tribunal’s intention to refer to other laws, including 

perhaps IHL. As the ILC Commentary to the VCLT recognizes, “the text must be presumed to 

be an authentic expression of the intention of the parties.”30  

 

Suppose the claimed breach of IHRL treaty commitments occurs during armed conflict. In that 

case, as depicted by case law, the usual meaning of treaty terminologies such as ‘law’ or 

‘convention’ may easily encompass IHL. The appellants in Coard v. USA were held by the US 

during the invasion of Grenada.31 They charged the United States with breaching Article XXV 

of the ADRDM, which states that no individual may be deprived of his liberty except under 

the circumstances and through the processes provided by pre-existing legislation. After the 

United States used IHL as the legal basis for the detention, the IAComHR recognized the 

reference to IHL.32 The petitioners in Hassan v. UK were the relatives of Hassan, an Iraqi 

                                                   
26 Id. 
27 Article XXV, ADRDM. 
28 Article 5, ECHR. 
29 Article 29(b), ACHR; Article 53, ECHR. 
30 United Nations Conference on the Law of Treaties, Official Records: documents of the Conference, 

A/CONF.39/11Add2, [1966] Yearbook of the ILC, volume II, page 220, para 11. 
31 Coard et al v United States, Case 10.951, Report No 109/99 (29 September 1999). 
32 Id. para. 46. 
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internee of the UK during its invasion of Iraq.33 They charged the United Kingdom with 

breaching Article 5 of the ECHR, which requires that any loss of liberty be carried out in line 

with a legally authorized method. The ECtHR’s opinion included several references to IHL.  

 

While both IHRL tribunals had inherent jurisdiction to refer to IHL in interpreting the treaty 

term ‘law’ embedded in the procedural requirements for deprivation of liberty, they both 

significantly exceeded this inherent jurisdiction by referring to IHL for other, quite distinct, 

purposes, as detailed in the subsections below. 

 

B. The Principle of Systematic Integration 

 

Article 31(3)(c) VCLT states that “there shall be taken into account, together with the context 

any relevant rules of international law applicable in the relations between the parties.”34 As 

noted above in subsection A, the reference to IHL in order to lend ordinary meaning to treaty 

terminology such as ‘law’ is an act of interpretation contemplated by Article 31(1) of the 

VCLT. Accordingly, it does not necessitate the application of Article 31(3)(c) of the VCLT. 

However, in Hassan v. UK, the majority of the ECtHR relied largely on Article 31(3)(c) of the 

VCLT to do something entirely different than interpreting the term ‘law’ in Article 5(1) of the 

ECHR.  

 

To comply with Article 5 of the ECHR, a deprivation of liberty must first be justified by one 

of the specially allowed reasons of interference with the right to liberty under Article 5(1) of 

the ECHR. However, Hassan’s internment happened during an international armed conflict 

(hereinafter referred to as “IAC”) and therefore went beyond any of these expressly 

permissible circumstances.35 The majority of the ECtHR interpreted Article 5(1) of the ECHR 

in light of IHL requirements, in part by invoking Article 31(3)(c) of the VCLT. The ECtHR 

stated that the grounds for permissible deprivation of liberty outlined in subparagraphs (a) to 

(f) of Article 5(1) of the ECHR should be reconciled, to the extent possible, with the taking of 

prisoners of war and detention of civilians who pose a threat to security under the Third and 

Fourth Geneva Conventions.36 Additionally, it held that Article 5 might be interpreted as 

                                                   
33 Hassan v United Kingdom, [2014] ECHR 1145. 
34 Article 31(3)(c), VCLT. 
35 Hassan v United Kingdom, Supra Note 33, para. 97. 
36 Id. para. 104 
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authorizing the exercise of such broad powers only in cases of IACs, where the taking of 

prisoners of war and the detention of civilians who pose a threat to security are accepted 

features of international humanitarian law.37 According to this ruling, as long as internment is 

consistent with IHL, it is likewise consistent with Article 5(1) of the ECHR, regardless of the 

plain interpretation of the latter’s actual provisions. Not only does this disregard all plausible 

common interpretations of the phrases in Article 5(1) of the ECHR, but it also goes well beyond 

the rationale for, and limitations of the systemic integration concept defined in Article 31(3)(c) 

of the VCLT.  

 

The notion of systemic integration is predicated on the assumption, rebuttable by contrary 

evidence, that parties want a treaty to refer to such principles for all issues not explicitly and 

differently resolved by the treaty.38 This presumption exists because a treaty is applied and 

interpreted against the background of the general principles of international law or even 

intended to produce effects in accordance with existing law and not in violation of it.39 While 

the former reason only suggests an intention to consider applicable international law principles, 

the latter implies an intention that such rules not be contradicted, which is a presumption of 

non-contradiction. This presumption of non-contradiction is not specified in Article 31(3)(c) 

of the VCLT, which only requires the consideration of any applicable standards of international 

law, not that they are not contradictory. Considering IHL while reading Article 5 of the ECHR 

does not establish a presumption that Article 5 ECHR does not violate IHL. Even if triggered, 

any interpretative presumption that Article 5 ECHR does not violate IHL is rebuttable on the 

basis of contrary evidence and, in any event, applies solely to matters that Article 5(1) of the 

ECHR does not explicitly and differently answer.40 Article 5(1) of the ECHR, with its 

exhaustive list of exceptions (except internment) to the general ban on the loss of liberty, could 

hardly be more unlike the IHL restrictions on detention. Therefore, it precludes such 

interpretative presupposition.  

 

Not only did the majority of the ECtHR in Hassan v UK go beyond the state parties’ intention 

for it to refer to IHL in interpreting Article 5 of the ECHR pursuant to Article 31(3)(c) of the 

                                                   
37 Id. 
38 Joost Pauwelyn, Conflict of norms in public international law : how WTO law relates to other rules of 

international law (Cambridge University Press) (2008); Georges Pinson case (France/United Mexican States) 

Award of 13 April 1928, UNRIAA, volume V, page 422. 
39 Right of Passage over Indian Territory (Portugal v India) (Preliminary Objections) [1957] ICJ Rep 
125, page 142. 
40 Georges Pinson case, Supra Note 38. 
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VCLT, but this excess also takes the decision outside the ECtHR’s jurisdiction, which does not 

extend to IHL except for the purpose of interpreting IHRL. One may argue that this majority 

decision is consistent with the UK’s request for IHL to alter or even replace Article 5 of the 

ECHR, which could prove the UK’s desire for the ECtHR to decide the issue in accordance 

with IHL.41 However, this pleading was made in the alternative and evidently to evade 

examination for conformity with the ECHR’s fundamental requirements.42 The actual aim of 

the ECHR’s state parties is, as indicated by the UK’s primary argument, that internment falls 

outside the ECHR’s scope entirely since it is subject to all of IHL’s standards, and that the 

ECtHR lacks the competence to apply IHL directly.43 

 

C. Application of Lex Specialis 

 

Although not defined in the VCLT, the interpretative principle of lex specialis was widely used 

in the ICJ’s Nuclear Weapons Advisory Opinion in determining the legality of nuclear weapons 

use under IHRL.44 Although extensively criticized for its lack of clarity, such a reference to 

IHL did not raise any jurisdictional issues for the ICJ, which does not have the same 

jurisdictional limitations as an IHRL tribunal when giving advisory decisions.45 However, 

jurisdictional concerns emerge when an IHRL tribunal refers to IHL without specific authority 

to adjudicate on a state’s conformity with IHL. Such a circumstance occurred in the case of 

Coard v. United States. While the IAComHR has inherent jurisdiction to refer to IHL in 

interpreting and applying the ADRDM, this inherent jurisdiction is restricted to its exercise for 

that purpose. It does not include the direct application of IHL. Thus, the correct extent of the 

IAComHR’s inherent authority to evaluate IHL through lex specialis should accord with the 

legitimate scope of lex specialis itself. Determining the right scope of lex specialis necessitates 

a review of its grounds.  

 

Three grounds for the lex specialis interpretative method are offered in the ILC’s Study Group 

on the Fragmentation of International Law’s report (hereinafter referred to as “the ILC 

                                                   
41 Hassan v United Kingdom, Supra Note 33, para. 87. 
42 Id. 
43 Id. para. 71. 
44 Nuclear Weapons Advisory Opinion, Supra Note 1, para. 25. 
45 Françoise J. Hampson, The relationship between international humanitarian law and human rights law from 

the perspective of a human rights treaty body, 90 International Review of the Red Cross 549–572 (2008), page 
559; Nancie Prud’homme, Lex Specialis: Oversimplifying A More Complex and Multifaceted Relationship?, 

40 Israel Law Review 356–395 (2007), page 383. 
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Fragmentation Report”).46 The three are specialty, effectiveness, and intention.47 The 

ultimate rationale for lex specialis is the underlying purpose that the ‘special’ would triumph 

over the ‘general,’ which explains why lex specialis is associated with voluntarism.48 

Recognizing the reason for lex specialis in the parties’ purpose is critical for comprehending 

why and how a law is deemed ‘special’ for lex specialis application. It is generally recognized 

that the lex specialis interpretative approach may be used solely to permit the ‘special’ to 

deviate from the ‘generic’ between two statutes dealing with the same subject matter.49 

However, the ILC Fragmentation Report rejected the criteria of the same subject matter as too 

broad to be meaningful since different scenarios may be described differently depending on 

the regulatory objective pursued.50 This objection assumes that the phrase ‘same subject 

matter’ refers to the’ same circumstance. However, a law’s relative specialization in relation 

to another in terms of its more exclusive applicability to, or more detailed provisions on, a 

particular scenario does not suggest an intention that it should prevail over the other.51 To infer 

from a law’s greater specialty (in those senses) than another regarding the same factual 

situation, the intention that it should prevail over the other presupposes their difference as a 

‘logical contradiction,’ the impossibility of which necessitates the inference that one of them 

must be intended to prevail. Yet Kelsen rejected this premise, seeing no connection between 

the truth of a statement, since it is the meaning of a thought act, and the validity of a rule, 

insofar as it is the meaning of a will act.52 Unlike conflicting truths (an’ is’), which cannot 

coexist genuinely without logical contradiction, contradictory norms (an ‘ought’) may coexist 

legitimately in a normative jungle, where each system may provide solutions that are 

diametrically opposed to those of the other system.53 

 

However, in criticizing the ‘same topic matter’ requirement, the ILC Fragmentation Report 

                                                   
46 Study Group of the International Law Commission, 'Fragmentation of International Law: Difficulties Arising 
from the Diversification and Expansion of International Law - Report of the Study Group on the Fragmentation 

of International Law', (2006) UN Doc A/CN.4/L.682, para. 175–176. 
47 Ka Lok Yip, Supra Note 3. 
48 Study Group of the International Law Commission, Supra Note 46, para. 61-62. 
49 Id. para. 59-60. 
50 Id. para. 117. 
51 Marco Sassòli & Laura M. Olson, The relationship between international humanitarian and human rights law 

where it matters: admissible killing and internment of fighters in non-international armed conflicts, 

90 International Review of the Red Cross 599–627 (2008), page 604; Marko Milanovic, Extraterritorial 

application of human rights treaties : law, principles and policy (Oxford University Press) (2011), page 251. 

 
52 Hans Kelsen et al., Essays in legal and moral philosophy (D. Reidel Publishing Company) (1973), page 233. 
53 Anja Lindroos, Addressing Norm Conflicts in a Fragmented Legal System: The Doctrine of Lex Specialis, 

74 Nordic Journal of International Law 27–66 (2005), page 31. 
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unintentionally articulates what ‘same subject matter’ should mean: ‘same regulatory goal,’ or, 

in sociological terms, ‘same rationale.’54 Due to the normative character of ‘regulatory 

purpose’ or ‘rationality,’ it is a useful metric for evaluating the specialization of various laws 

on the same goal to deduce their intended connection. This was partially recognized by the ILC 

Fragmentation Report, which distinguished ‘the same subject matter’ (when understood as the 

‘same situation’) from the concept of the ‘same regime,’ that is clusters of treaties that are 

institutionally linked and that States parties envision as part of a single concerted effort.55 

While the ILC Fragmentation Report acknowledged that it may not be possible to determine 

abstractly when two instruments deal with the “same subject-matter,” the use of lex specialis 

is ‘clearly more powerful’ in establishing relationships between treaties that States parties 

envision as part of the ‘same concerted effort.’56 The ‘conscious sense’ with which parties 

pursue the ‘same project’ under various laws converts their relative ‘specialization’ on the 

‘same circumstance’ into their relative ‘specialization’ on the ‘same project.57 Therefore, this 

specialization on the same project may be utilized to derive meaningfully the purpose of the 

more specific legislation to depart from the more general law. The use of lex specialis is 

‘expressive of common sense and customary grammatical use’ in light of this shared ‘goal.58 

 

While the IAComHR noted that the ADRDM and IHL have a similar core of non-derogable 

rights and the same goal of preserving human life and dignity, it overlooked a critical 

divergence between their regulatory aims. While the former seeks to aid people in “making 

spiritual and worldly growth and achieving pleasure,” the latter seeks to establish minimal 

norms of humanitarian behavior during conflict. This contrast prohibits any inference that IHL 

would supersede the applicable ADRDM principles on the grounds that the latter is more 

‘special’. Thus, the IAComHR’s identification of IHL as lex specialis provides the authoritative 

norms for resolving disputes is not supported by any evident purpose on the part of the State 

parties.59 This lack of purpose on the part of the state parties invalidates such use of lex specialis 

and places the IAComHR’s judgment beyond the limits of its inherent competence to interpret 

and enforce ADRDM through lex specialis. 

                                                   
54 Andreas Fischer-Lescano & Gunther Teubner, Regime-Collisions: The Vain Search for Legal Unity in the 

Fragmentation of Global Law, 25 Michigan Journal of International Law 999–1046 

(2004), https://repository.law.umich.edu/mjil/vol25/iss4/12 (last visited Nov 3, 2021), page 1005-1007. 
55 Study Group of the International Law Commission, Supra Note 46, para. 255. 
56 Id. 
57 Id. 
58 Id. para. 66. 
59 Coard v US, Supra Note 31, para. 42. 

https://repository.law.umich.edu/mjil/vol25/iss4/12
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Rather than relying on Article 31(3)(c) VCLT or lex specialis to interpret treaties, the IHRL 

tribunals in Hassan v UK and Coard v US were ‘applying the rules of international law directly 

to the facts in the context of which the treaty is being considered.’60 Judge Higgins harshly 

chastised this abuse of legal tactics in the Oil Platforms case (Merits):  

 

‘The Court has, however, not interpreted Article XX, paragraph 1(d), by reference to the rules 

on treaty interpretation. It has rather invoked the concept of treaty interpretation to displace the 

applicable law. It has replaced the terms of Article XX, paragraph 1(d), with those of 

international law on the use of force and all sight of the text of Article XX, paragraph 1(d), is 

lost.’61 

 

By replacing the appropriate IHRL treaty provisions for ‘Article XX, paragraph 1(d)’ and 

‘international law on the use of force’ for ‘IHL,’ this critique seems to be immediately 

applicable to the reasoning in both Hassan v UK and Coard v US. 

 

IV. The Substantive and Practical Consequences of Taking Jurisdiction Earnestly 

 

While jurisdiction is sometimes dismissed as a technical or procedural matter, greater 

adherence to the jurisdictional boundaries of IHRL courts by emphasizing on nations’ 

intentions has substantive and Practical consequences for the interpretation of IHRL standards, 

the legal rights of ‘absent’ states under IHL, and the future of IHL dispute settlement The last 

portion of this study will discuss these underappreciated consequences of treating IHRL 

tribunals’ jurisdictional restrictions seriously.  

 

A. Application of IHRL Standards  

 

The inability or unwillingness to distinguish between referring to IHL when interpreting IHRL 

treaties and applying IHL to resolve IHRL disputes, combined with the tendency of IHRL 

tribunals to exceed their jurisdictional limits, has facilitated a reductive interpretation of IHRL 

                                                   
60 Richard K Gardiner, Supra Note 23, page 320; Hassan v United Kingdom, Supra Note 33, para. 108-111; 

Coard v US, Supra Note 31, para. 46-52. 
61 Oil Platforms (Islamic Republic of Iran v United States of America) (Merits) [2003] ICJ Rep 161, 

Declaration of Judge Higgins, para 49. 
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norms to conform to IHL norms. This reductive view is often accepted by states, not only due 

to the idea that IHL imposes a lesser level of standards but also, in part, due to IHL’s emphasis 

on individual behavior. This emphasis on people diverts attention away from more fundamental 

structural issues supported by strong collective entities that are resistant to the systemic reforms 

necessary by IHRL. As a result, these varied objectives of IHRL and IHL are sometimes 

neglected. Still, they are reflected in the unique dispute resolution systems given in IHRL and 

IHL treaties, which serve as a ‘background’ for interpreting treaty words under Article 31(1) 

VCLT.  

 

The Geneva Conventions 1949, the cornerstone of international humanitarian law, contains no 

binding mechanism for resolving disputes with states; they merely have an infrequently 

invoked provision allowing any party to a conflict to request an enquiry, with the precise 

procedures be agreed upon by the parties to the conflict.62 The first Additional Protocol 

(hereinafter referred to as “API”) establishes a fact-finding process63 that lacks adjudicative 

authority and sat dormant for 30 years until the OSCE, rather than a state party to API, sought 

an inquiry into an assault on its mission to Ukraine.64 On the other hand, there is a complex 

mechanism in place for state parties to enforce the Geneva Conventions’ prohibitions against 

individual offenders.65 It requires them to ‘enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, any of the grave 

breaches,’ ‘to search for [such] persons … and … bring such persons… before its own courts 

… [or] hand such persons over for trial to another High Contracting Party’ and ‘take measures 

necessary for the suppression of all acts contrary to the provisions of the present Convention 

other than the grave breaches’.66 The disparity in the level of detail between the rules for 

resolving disputes with nations and those for enforcing against people demonstrates that the 

Geneva Conventions place a premium on establishing standards for individuals. This emphasis 

on persons serves as a backdrop for understanding IHL’s substantive content, which is often 

                                                   
62 Common Article 52 of the First Geneva Convention (GCI), Article 53 of the Second Geneva Convention 

(GCII), Article 132 of the Third Geneva Convention (GCIII) and Article 149 of Fourth Geneva Convention 

(GCIV). 
63 Article 90 of API. 
64 Cristina Azzarello, The Independent Humanitarian Fact-Finding Commission: has the “Sleeping Beauty” 

Awoken? (2018); International Humanitarian Fact-Finding Commission - OSCE Special Monitoring Mission 

was not targeted, concludes Independent Forensic Investigation into tragic incident of 23 April 2017 

www.ihffc.org, https://www.ihffc.org/index.asp?Language=EN&mode=shownews&ID=831 (last visited Jan 20, 

2022). 
65 Common Articles 49–50 GCI, 50–51 GCII, 129–130 GCIII and 146–47 GCIV. 
66 Commentary on the Geneva Convention Relative to the Protection of Civilian Persons in Time of War (J. 

Picted ed., ICRC) (1958), page 593-594. 

https://www.ihffc.org/index.asp?Language=EN&mode=shownews&ID=831
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seen as a collection of ‘objective rules of behavior’67 whose ‘[v]iolations are committed by 

individuals’.68 As commentators have noted, IHL ‘lends itself to the prohibition of certain 

forms of conduct and thus the creation of criminal or disciplinary offences’69 and ‘is, if nothing 

else, grounded in and justified on the basis of its practicality, its intimate connection to military 

professionals and what they are asked to do in the heat of battle.’70 While states may have 

duties and may face responsibility under IHL in suitable forums,71 state liability under IHL is 

subordinate to individual culpability under IHL in several ways. To begin, compliance with 

IHL will shield individuals from liability for acts of war (via combatant immunity in an IAC72 

or possibly other defences under domestic law in a non-international armed conflict 

(hereinafter referred to as “NIAC”),73 but not states that remain subject to sanctions under 

other international laws, e.g., jus ad bellum.74 Second, individuals may be held accountable for 

                                                   
67 Marco Sassoli, The Separation between the Legality of the Use of Force and Humanitarian Rules to Be 
Respected in Warfare: Crucial or Outdated?, in International Law And Armed Conflict, Exploring the 

Faultlines: Essays in Honour of Yoram Dinstein, page 245; Robert Tomes, Operation Allied Force and the 

Legal Basis for Humanitarian Interventions, 30 Journal of US Army Law College (2000), page 38-50; Chaloka 

Beyani, International Legal Criteria for the Separation of Members of Armed Forces, Armed Bands and Militia 

from Refugees in the Territories of Host States, 12 International Journal of Refugee Law (2000), page 251–271. 
68 Marco Sassòli, State responsibility for Violations of International Humanitarian Law, 84 Revue 

Internationale de la Croix-Rouge/International Review of the Red Cross (2002), page 401-402. 
69 Peter J Rowe, The Impact of Human Rights Law on Armed Forces (Cambridge University Press) (2010), 

page 116. 
70 Naz K. Modirzadeh, The Dark Sides of Convergence: A Pro-Civilian Critique of the Extraterritorial 

Application of Human Rights Law in Armed Conflict (U.S. Naval War College International Law Studies (Blue 

Book) Series) (2010), page 349, 356. 
71 See ICJ, Armed Activities on the Territory of the Congo (DRC v Uganda) [2005] ICJ Rep 116. 
72 For the views that seem to treat IHL itself as the source of combatant immunity, See Roman Anatolevich 

Kolodkin, 'Second Report on Immunity of State Officials from Foreign Criminal Jurisdiction' (2010) UN Doc 

A/CN.4/631, para. 86; Combatants and Non-combatants, in The Handbook of International Humanitarian Law 

(3rd Edition), page 82; The Municipal and International Law Basis of Jurisdiction Over War Crimes in 

Humanizing the Laws of War, page 62–63; Roger O’Keefe, An “International Crime” Exception to the 

Immunity of State Officials from Foreign Criminal Jurisdiction: Not Currently, Not Likely, 109 AJIL 

Unbound 167–172 (2015). For the views that combatant immunity is a result of sovereign immunity, See Hans 

Kelsen, Collective and Individual Responsibility in International Law with Particular Regard to the Punishment 

of War Criminals, 31 California Law Review 530 (1943), page 548-549; Louise Doswald-Beck, Unexpected 

Challenges: The Increasingly Evident Disadvantage of Considering International Humanitarian Law in 
Isolation, 11 Santa Clara Journal of International Law 1 (2012), page 17-18; Hazel Fox & Philippa Webb, The 

Law of State Immunity (Oxford University Press) (2015), page 593. 
73 Although 'combatant immunity' is frequently cited as a characteristic of an IAC, if a domestic legal order 

views compliance with IHL as a substantive justification for or defence of what would otherwise be a crime that 

could be committed by members of the state armed forces in an NIAC, then the same alleviating effect of IHL 

on individual responsibility applies to members of the state armed forces in an NIAC. See the position under 

German law as described in the Aerial Drone Deployment on 4 October 2010 in Mir Ali /Pakistan (Targeted 

Killing in Pakistan Case) (Case No 3 BJs 7/12-4), Decision to Terminate Proceedings by the Federal Prosecutor 

General of Germany dated 23 July 2013, 157 ILR 722, 754–55. 
74 Hans Kelsen, Supra Note 72, page 549; Gabriella Venturini et al., The 1998-2000 Eritrea-Ethiopia War and 

its aftermath in international legal perspective : from the 2000 Algiers Agreements to the 2018 Peace 

Agreement (Springer; Netherlands) (2021), page 436; Recommendations made by the Panel of Commissioners 
concerning Individual Claims for Serious Personal Injury or Death (Category "B" Claims), United Nations 

Compensation Commission, S/AC.26/1994/1, 26 May 1994, 15. 



IJLSA Vol. 2 Issue 1 (2023) 

 

 

21 

violations of IHL if they are caused by the presence of an armed conflict or occupation,75 

regardless of whether the breach can be ascribed to a state to trigger state accountability.76 

Thus, private individuals unaffiliated with any State may likewise violate IHL,77 without any 

State being accountable for such breaches.78 Thirdly, suppose States are liable for violations of 

IHL as a result of acts committed by members of their armed forces. In that case,79 the liability 

is vicarious80 to the individuals’ conduct in the sense that it is an absolute responsibility81 of 

indemnification,82 even if the individuals are not acting in their official capacity,83 indicating 

that the individuals’ actions are determinative of state liability.  

 

Contrary to IHL’s substantive emphasis on agential activities, IHRL’s substantive emphasis on 

structural circumstances is mirrored in the method for resolving disputes with states established 

in IHRL treaties. Unlike IHL, general IHRL treaties do not include a mechanism for enforcing 

individual offenders but do include mechanisms for filing complaints against nations. As the 

significant holders of structural authority,84 States may be held accountable for neglecting to 

                                                   
75 For IAC, See common article 2 of the Geneva Conventions 1949. For NIAC, See common article 3 of 

the Geneva Conventions 1949. 
76 See Articles 4 to 11 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts 

(ARSIWA) for details. 
77 Prosecutor v Jean-Paul Akayesu (Judgment) ICTR-96-4-A (1 June 2001), para. 432–445; See Marco Sassoli, 

Supra Note 67, page 411. 
78 States remain subject to a secondary obligation under common article 1 'to respect and to ensure respect for 

the present Convention in all circumstances,' which the ICRC has interpreted as implying a negative obligation 
not to encourage, aid, or assist in such violations and a positive obligation to do everything reasonably possible 

to prevent and put an end to such violations. See Knut Dörmann et al., Commentary on the First Geneva 

Convention : Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in 

the Field (Cambridge University Press) (2017), para. 154. 
79 Marco Sassoli, Supra Note 67, page 405-409. 
80 A.V Freeman, Responsibility of states for unlawful acts of their armed forces (Springer) (1955), page 337; 

See Article 3 of the Convention (IV) respecting the Laws and Customs of War on Land and its annex: 

Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October 1907, (1910) UKTS 10 

(the 'Hague Regulations'), Article 51 GCI, Article 52 GCII, Article 131 GCIII, Article 148 GCIV and Article 91 

API. 
81 Marco Sassoli, Supra Note 67, page 406. 
82 A.V Freeman, Supra Note 80, page 341. 
83 This constitutes a divergence from art 7 ARSIWA, which provides that '[t]he conduct of an organ of a State or 

of a person or entity empowered to exercise elements of the governmental authority shall be considered an act of 

the State under international law if the organ, person or entity acts in that capacity, even if it exceeds its 

authority or contravenes instructions.' Sassoli takes the view that 'States assumed responsibility for conduct by 

members of their armed forces, even if committed in their capacity as private individuals', See Marco Sassoli, 

Supra Note 67, page 405-406. 
84 See Human Rights Committee, General Comment 6, Article 6 (Sixteenth session, 1982), Compilation of 

General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc 

HRI/GEN/1/Rev.1 at 6 (1994) ('HRC GC6') which enunciated the requirements by art 6 ICCPR for states to 

'take specific and effective measures to prevent the disappearance of individuals', 'establish effective facilities 

and procedures to investigate thoroughly cases of missing and disappeared persons' and 'adopt positive measures 
… all possible measures to reduce infant mortality and to increase life expectancy, especially in adopting 

measures to eliminate malnutrition and epidemics.' 
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enact legislation or other measures essential to give effect to IHRL treaty-recognized rights.85 

In other words, these measures, including criminalization86 and individual punishment, are 

intended to address abuses of IHRL-recognized rights, not the IHRL itself. IHRL’s emphasis 

on remedies against governments failing to construct structurally sufficient circumstances 

informs its understanding. Individual illegal activity does not ensure conformity with IHRL; 

conversely, the continued occurrence of proscribed criminal activities does not constitute a 

violation of IHRL.87 Thus, seemingly open-ended terminology employed in IHRL treaties, 

such as ‘arbitrary,’ cannot be decided solely by reference to IHL criteria due to their contextual 

differences.88 

 

IHRL tribunals’ uncritical use of IHL in resolving IHRL disputes risks lowering IHRL’s 

structural transformation requirements to IHL’s requirements for the minimum behavior of 

persons acting in the circumstances, not of their own choice. Stricter adherence to the 

jurisdictional boundaries of IHRL tribunals over IHL may restrict them from merely 

conforming IHRL to IHL, therefore allowing IHRL to regain its own normative contents.  

 

B. Legal interests of ‘absent’ nations under IHL 

 

The majority of IHRL tribunals are primarily concerned with state-individual issues. When the 

individual complainant is a national of a different state than the defendant, as is frequently the 

case during armed conflict, applying IHL directly to the IHRL dispute may have an impact on 

the complainant’s national State, which is not a party to the IHRL tribunal and has never 

consented to its jurisdiction.  

 

International courts’ authority over an absent state was recognized in 1943, In Monetary Gold 

Removed from Rome. The ICJ decided in that instance that it was barred from exercising its 

jurisdiction where the legal interests of a State, not a party to the proceedings ‘would not only 

                                                   
85 See Article 2(2) and 2(3)(a) ICCPR. 
86 For example, criminalization, as opposed to merely disciplinary or administrative remedies, was required by 

the Human Rights Committee for the discharge of states' obligation under Article 2(3) ICCPR in relation to the 

right to life. See Human Rights Committee proceedings on Bautisa de Arellana v Colombia, Comm No 563/93, 

UN Doc CCPR/C/55/D/563/1993 (27 October 1995), paras 8.2 and 10, Vincente et al v Colombia, Comm No 

612/95, UN Doc CCPR/C/60/D/612/1995 (29 July 1997), para. 8.2–8.3 and Sanjeevan v Sri Lanka, Comm No 

1436/05, UN Doc CCPR/C/93/D/1436/2005 (8 July 2008), para. 6.4. 
87 Velásquez Rodriguez v Honduras 28 ILM 291 (1989), para 175; See Osman v UK [1998] ECHR 101, para 
116. 
88 Nuclear Weapons Advisory Opinion, Supra Note 1, para. 25. 
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be affected by a decision but would form the very subject-matter of the decision.’89 The case 

included the removal of monetary gold from the National Bank of Albania in Rome by Nazi 

Germany during World War II. Following the war, the 1946 Paris Agreement specified that 

monetary gold discovered on Nazi German territory ‘shall be pooled for distribution as 

restitution’ to nations that could show their right. Although the Tripartite Commission 

established by the UK, France, and the USA determined that the gold belonged to Albania, 

Italy sued the UK, France, and the USA in the ICJ to recover the gold as compensation for the 

international wrong suffered by Italy as a result of the Albanian law of 13 January 1945 or 

pursuant to the provisions of the Italy Peace Treaty. The ICJ refused jurisdiction because 

Albania never accepted joining the proceedings as a party. The dispute between Italy and 

Albania included merits that could not be resolved without Albania’s consent to join the 

dispute.90 This case has a strong resemblance to an IHRL tribunal using IHL to resolve a dispute 

between a state and a person who is a national of another state party to an armed conflict with 

the former State under an IHRL treaty.  

 

Unavoidably, an IHRL tribunal would rule on the complainant’s national State’s rights and 

responsibilities under IHL, even if that State did not participate in or agree to the proceedings. 

A case in point is Hassan v. UK, in which the majority of the ECtHR held that the UK’s 

detention of Iraqi citizens conformed with IHL during the UK’s invasion of Iraq,91 

notwithstanding the absence of Iraq’s agreement or representation. Thus, the ECtHR ruled on 

a topic involving Iraq’s legal interests under the Geneva Conventions, despite the fact that Iraq 

never allowed the ECtHR to rule on the case, breaking the jus dicere prohibition. Without 

Iraq’s submissions to the ECtHR, the tribunal is deprived of a vital source of information and 

arguments for clarifying the law and its implementation, thereby decreasing the quality of the 

verdict. Additionally, it weakens the validity of international humanitarian law in the 

perspective of the missing State, which lacks the ability to influence the result and create the 

law. In a large number of instances involving alleged breaches of IHRL during armed conflicts, 

the IHRL treaties are implemented extraterritorially, outside the defendant state and in the State 

where the armed conflict occurs.92 

                                                   
89 Monetary Gold Removed from Rome in 1943 (Italy v France; United Kingdom and United States of America) 

[1954] ICJ Rep 19. 
90 Id., page 32. 
91 Hassan v United Kingdom, Supra Note 33, para. 109-110. 
92 In relation to ECHR cases concerning the war in Afghanistan, See Hanan v Germany App no 4871/16; in 

relation to ECHR cases concerning the war in Iraq, See, in addition to Hassan v the United Kingdom already 
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As many of these cases are adjudicated in the global North, while the absent nations are 

primarily located in conflict-torn regions of the worldwide South, assessing the latter’s IHL 

positions in their absence systematically disadvantaged the global South in establishing IHL. 

Reiterating an IHRL tribunal’s jurisdictional restriction over IHL is crucial for preserving 

IHL’s universal legitimacy, which is necessary for parties to armed conflicts to continue 

respecting IHL.  

 

C. The Future of Resolution of IHL Cases 

 

The specific emphasis of IHL on individual behaviour and the legitimate interests of their 

national governments under IHL need a framework for resolving IHL disputes that can 

accommodate both. While an international criminal tribunal has the authority to rule on 

breaches of international humanitarian law that fall within its jurisdiction,93 it cannot be 

depended on to resolve all issues involving IHL. This is because not every violation of 

international humanitarian law involves identifiable individuals. Not every identified 

individual falls under the jurisdiction of the relevant tribunal. Even if an IHL violation is 

ultimately pronounced by such tribunal, individual criminal responsibility cannot substitute for 

state responsibility.94 This leaves the inquiry or fact-finding processes with autonomous 

investigative functions explicitly defined in the Geneva Conventions, which might potentially 

be evolved into helpful methods for resolving fact-intensive issues under international 

humanitarian law. However, no public pressure has been applied to refine them for widespread 

usage further. 

  

A recent proposal to bolster IHL compliance, dubbed the ICRC-Swiss Initiative,95 suggested a 

permanent, global method of non-binding, periodic meetings of states to self-report on IHL 

with ‘non-individual, non-contextual, and non-politicized’ follow-up.96 While the proposed 

                                                   
discussed above, Jaloud v the Netherlands [2014] ECHR 1403, Al-Skeini v the United Kingdom [2011] ECHR 

1093 and Al-Jedda v the United Kingdom [2009] ECHR 408. 
93 Chittharanjan F Amerasinghe, Jurisdiction of international tribunals (Kluwer Law International) (2002), page 

94. 
94 Marco Sassoli, Supra Note 67, page 401. 
95 ICRC, Strengthening legal protection for victims of armed 

conflicts (2011), https://rcrcconference.org/app//uploads/2019/03/R1_Strengthening_IHL_EN.pdf (last visited 

Jan 20, 2022). 
96 ICRC & Swiss Federal Department of Foreign Affairs, Concluding Report, document prepared for the 32nd 

International Conference of the Red Cross and Red Crescent (2015), page 7, 21. 
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method has some similarities to United Nations procedures for monitoring IHRL compliance, 

it seems to differentiate itself via its IHL expertise. The ICRC-Swiss Initiative asserted that 

one of its motivations was the current examination of IHL issues in non-specialized fora,97 and 

suggested that the proposed mechanism should include a fact-finding function that was ‘being 

mandated by and carried out in other international fora that may not have a specific mandate 

and expertise in IHL.’98 

 

Nonetheless, the ICRC-Swiss Initiative’s several years of consultation and intergovernmental 

procedure resulted in little more than ‘rich discussions on how to increase compliance with 

IHL and … a platform for non-politicized exchange among States that can itself provide an 

example for future discussions’. Although the ICRC-Swiss Initiative may have been motivated 

initially by the inadequacy of IHRL fora for addressing IHL issues, the increasing availability 

of IHRL fora for adjudicating disputes concerning conduct in armed conflicts99 may have 

diverted energy away from furthering the ICRC-Swiss Initiative.  

 

An example in point is the spate of high-profile lawsuits filed before the ECtHR by activist 

attorneys against the UK for its behaviour during the Iraq war.100 For instance, Al-Skeini v UK 

included six killings during the UK’s invasion and subsequent occupation of Iraq, including 

the case of Baha Mousa,101 the hotel receptionist tortured to death by British troops in Basra. 

The Mousa case resulted in the UK’s open acknowledgement of a substantive violation of the 

ECHR’s right to life and freedom from torture102 and the establishment of a public 

investigation.103 Nonetheless, national fact-finding systems intended to comply with IHRL 

criteria may provide false optimism as a means of resolving IHL conflicts. Except for Mousa, 

the little information given by the UK authorities as a justification for their decision to shut any 

of these investigations104 provide little confidence in the impartiality required of international 

                                                   
97 Jelena Pejic, Strengthening compliance with IHL: The ICRC-Swiss initiative, 98 International Review of the 

Red Cross 315–330 (2016), page 315, 321. 
98 ICRC & Swiss Federal Department of Foreign Affairs, Supra Note 96, page 23. 
99 Daragh Murray & Dapo Akande, Supra Note 2, page 16. 
100 See the cases of Hassan v UK, Al-Skeini v UK and Al-Jedda v UK. 
101 See Al-Skeini v the United Kingdom [2011] ECHR 1093, para. 63–66. 
102 Ministerial Statement of The Secretary of State for 

Defence, https://publications.parliament.uk/pa/cm200708/cmhansrd/cm080327/wmstext/80327m0001.htm#080

32765000172 (last visited Jan 20, 2022). 
103 Baha Mousa Inquiry, The Baha Mousa Public Inquiry 

Report (2011), https://www.gov.uk/government/publications/the-baha-mousa-public-inquiry-report (last visited 

Jan 20, 2022). 
104 Iraq Historic Allegations Team (IHAT) Gov.uk, https://www.gov.uk/government/groups/iraq-historic-

allegations-team-ihat#work-completed (last visited Jan 20, 2022), 

https://publications.parliament.uk/pa/cm200708/cmhansrd/cm080327/wmstext/80327m0001.htm#08032765000172
https://publications.parliament.uk/pa/cm200708/cmhansrd/cm080327/wmstext/80327m0001.htm#08032765000172
https://www.gov.uk/government/publications/the-baha-mousa-public-inquiry-report
https://www.gov.uk/government/groups/iraq-historic-allegations-team-ihat#work-completed
https://www.gov.uk/government/groups/iraq-historic-allegations-team-ihat#work-completed
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fact-finding procedures under the Geneva Conventions.105 Moreover, even in the instance of 

Mousa, the court-martial of seven troops resulted in the conviction of just one soldier for 

inhuman treatment, and his one-year sentence106 is inherently contentious when imposed by a 

national military court on its own soldier for a war crime. Finally, the UK’s acknowledgement 

of substantive violations of the ECHR does not address the specific norms of international 

humanitarian law that were breached or the UK’s state responsibilities under the Geneva 

Conventions, to which Iraq is also a party. However, the sheer existence of these IHRL fora 

obscures their inadequacies in respect to IHL. Moreover, it gives the idea that an international 

system for resolving IHL disputes is not a priority.  

 

Clarifying and reiterating the jurisdictional boundaries of IHRL tribunals might redirect focus 

toward the long-term building of IHL-specific dispute resolution mechanisms capable of 

addressing IHL breaches.  

 

V. Conclusion 

 

The necessity for state approval to international tribunal jurisdiction is frequently linked to 

governments’ aversion to ceding authority over the settlement of their disputes.107 Thus, the 

reaffirmation of IHRL tribunals’ jurisdictional limitations on IHL may resemble a legal device 

meant to aid states in evading the IHL examination. However, this paper has shown that the 

arrogant downplaying of the IHRL tribunals’ jurisdictional constraints to achieve what anti-

formalists feel are pragmatic concessions108 may pose an even more significant danger. Not 

only does the latter approach obscure governments’ true intentions, but it also violates IHRL’s 

structural transformation requirements by substituting for them the more restricted criteria 

applicable to persons on the battlefield under IHL. Additionally, it may discriminate against 

governments from the global South throughout the IHL law-making process, compromising 

IHL’s universal validity. By re-establishing the jurisdictional boundaries of IHRL tribunals via 

more rigorous legal reasoning, it is anticipated that efforts to enhance IHL may be directed 

toward constructing more IHL-appropriate conflict resolution methods. 

                                                   
105 Article 90(1) API. 
106 R v Payne, Sentencing Hearing Transcript. 
107 Jurisdiction and Admissibility in The Oxford Handbook of International Adjudication (Oxford University 
Press) (2014), page 798. 
108 Study Group of the International Law Commission, Supra Note 46, para. 104. 
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A CONFLATION OF INSOLVENCY AND ARBITRATION 

PROCEEDINGS: A RECIPE FOR DISASTER? 

 

Ranak Banjei 

The West Bengal National University of Juridical Sciences 

 

Insolvency and Arbitration seem to be the opposite ends of the spectrum of beneficial 

commercial legislation. It is a common notion that their union is sometimes impractical and 

usually disastrous. This paper will highlight the errors in this construction and argue for a 

more cooperative and flexible approach when dealing with these two fields of law instead of 

the current “one size fits all” regime in India. This paper will differentiate between 

arbitration proceedings that precede insolvency proceedings and potential arbitration 

proceedings during the ongoing Corporate Insolvency Resolution Process (“CIRP”). A 

mixture of primary and secondary sources will be used to lay down the logical basis for the 

conclusion. An understanding of international insolvency laws will be applied to better 

explore the way forward for our domestic problem. My primary motivation for writing this 

paper is to provide a different approach to an ostensibly unsolvable problem, one our courts 

haven’t implemented yet.  

 

 

I.INTRODUCTION 

On the face of it, Insolvency proceedings unify and generalise, while Arbitration proceedings 

separate and individualise. Their combined application seems illogical and thus warrants 

suspicion and criticism. Recently, however, the Insolvency regimes in a few countries 

worldwide have tried to take a step forward to simultaneously have both running side-by-side 

with a sense of cooperation. The models implemented by the US and major European countries 

will be relied on during the arguments forwarded in this paper. 
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This paper does not cover the admission of the insolvency petition or the formation of a 

resolution plan by arbitration but rather the ongoing and potential arbitration proceedings 

involving the corporate debtor. According to the principles laid down in Vidya Drolia v. Durga 

Trading Corpn. A subject matter is not arbitrable if it arises from a right in rem. Courts have 

recognised insolvency disputes as fundamentally in-arbitrable as they deal with rights in rem. 

This question of insolvency itself is not arbitrable and shall not be addressed further in this 

paper. 

In India, the current legal position imposes a moratorium on all proceedings, including 

arbitration, once the CIRP application is admitted. It does not differentiate between the 

arbitration proceedings which were already ongoing and arbitration proceedings which could 

have been initiated. Any arbitration proceedings commenced post-admission of the CIRP 

application are considered non-est in law. Though the courts have carved out some specific 

types of arbitration proceedings to continue even after the imposition of the moratorium, these 

are not enough to balance the rights of the creditor(s) and the parties to the arbitration 

agreement against the insolvent entity.  

The following sections will analyse the current legal position in the country in-depth before 

looking at the laws of other countries and suggesting a solution.  

 

 

II. THE CURRENT DOMESTIC SITUATION 

The CIRP looks to benefit the Committee of Creditors (“CoC”) by providing for an equitable 

distribution of the insolvent entity’s unpaid debt. Whether the company is restructured or 

liquidated, the CoC’s interests are paramount. This objective of Insolvency law is not ignored 

while analysing Insolvency and Arbitration together. Let’s now look at the interests of the 

parties who are arbitrating or can initiate arbitration during the moratorium imposed by CIRP. 

All ongoing and possible proceedings, including arbitration, are halted on the admission of a 

CIRP application. No differentiation is made between the two. According to the courts, the 

goal of this moratorium is to maximise the corporate debtor’s assets and ensure that its assets 

are not adversely impacted. The Insolvency and Bankruptcy Code, 2016 (“the Code”) does not 

provide any exceptions to this moratorium and imagines it in the absolute. The Courts have, 

fortunately, saved some specific types of arbitration from reaching a standstill during CIRP. In 
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Power Grid Corporation of India Ltd. v. Jyoti Structures Ltd., the Delhi High Court held that 

arbitration proceedings that (i) maximise the value of the corporate debtor’s assets and (ii) are 

beneficial to the corporate debtor without adversely affecting its assets, would be allowed under 

the moratorium. Even though the majority of this judgement has been overruled in P. Mohanraj 

v. Shah Bros. Ispat (P) Ltd., the ratio extracted has not. The Court in Jharkhand Bijli Viltran 

Nigam Ltd. v. IVRCL Limited laid down an additional exception by holding that arbitration 

proceedings may be allowed to be continued, but no recovery can be pursued against the 

corporate debtor during the moratorium period. Apart from these three exceptions, all domestic 

arbitration is halted during the moratorium period.  

International arbitrations involving an insolvent domestic entity are not automatically halted 

by the admission of the CIRP application due to the lack of reciprocating territories under 

Section 234 of the Code. The domestic company can approach the foreign seated arbitral 

tribunal and request a stay on arbitration proceedings due to the onset of insolvency 

proceedings at home. If this foreign seated tribunal passes an award during the imposition of 

the moratorium at home, its enforcement depends on the nature of the award. An award purely 

against the foreign assets of the insolvent domestic entity has no nexus to the insolvency 

proceedings in India and can be enforced according to the procedure. If the award is to be 

enforced against the assets of the insolvent entity in India, it will be resisted on the grounds of 

public policy. 

It can be argued that the claim in arbitration could be presented before the Interim Resolution 

Professional (“IRP”) to be independently included in the list of claims. If it is denied, it can be 

appealed to the National Company Law Tribunal (“NCLT”). This, however, is problematic on 

multiple grounds. Firstly, the Code does not recognise an arbitral claim as financial or 

operational debt. Secondly, if the NCLT rejects the claim, it would be listed as a pending 

dispute in the information memorandum, which will most definitely be assigned a nil value or 

extinguished by the Resolution Applicant. Thirdly, if the IRP or the NCLT could adjudge the 

arbitration claim, there would have been no need for the arbitration agreement itself.  

This current position in India ignores the interests of the parties already in arbitration with the 

entity now declared insolvent. It also overlooks the potential claims of the parties who could 

have taken the insolvent entity to arbitration. These two sets of parties are treated equally 

without a reasonable justification for this lack of differentiation. Foreign seated awards against 

the domestic assets of an insolvent entity also face great uncertainty. The result of this lack of 
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cooperation between Insolvency and Arbitration proceedings is a blanket moratorium on most 

arbitration proceedings. This invalidates the purpose of the arbitration agreement and brings 

into question the basis of Arbitration itself; choice. Uncertainty about the finality and 

enforceability of an arbitration agreement negatively affects domestic and international 

commerce. Furthermore, it affects the commerciality of the jurisdiction. Currently aspiring to 

become the global commercial hub and having an inefficient litigation system, India can ill 

afford these.  

 

 

III. THE INTERNATIONAL PERSPECTIVE  

Countries and courts around the world have taken cognisance of this inherent tension between 

Insolvency and Arbitration and implemented laws which try to maximise the advantages of 

both through cooperation between them. Analysing these laws will help us better understand 

the way forward for India. 

The approach toward this conundrum by the United States (“US”) is more definite than the 

other countries. The Federal Bankruptcy Code contains a list of “Core” and “non-Core” 

Insolvency matters. The “Core” matters to the insolvency proceedings cannot be resolved 

through arbitration, while the “non-Core” matters can. The Courts generally allow arbitration 

during insolvency proceedings and sometimes even allow arbitration on “Core” matters if it 

does not “inherently conflict with or jeopardise the underlying objectives of the Bankruptcy 

Code”. This clear piece of legislation removes any uncertainty between which insolvency 

matters are arbitrable and which are not. 

Poland introduced its Law of Restructuring in Poland Act to amend Articles 142 and 147 of 

the Bankruptcy and Reorganization Law. Prior to this amendment, arbitration agreements 

became invalid on the declaration of bankruptcy, and all ongoing arbitration proceedings were 

halted. Now, ongoing arbitration proceedings are suspended as ex officio until the trustee of 

the bankruptcy estate is established. The tribunal then resumes the proceedings and reinstates 

them ex officio. One requirement which needs to be fulfilled by the arbitrating party is to try 

and get its claim included in the list of claims prepared by the trustee in bankruptcy. If this is 

accepted, there is no need for arbitration. If it is rejected, then the arbitration proceedings 

continue. It gives priority to the arbitration proceedings preceding the onset of insolvency and 

does not dismiss the rights of the arbitrating parties irrationally.  
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Swiss law does not give too much weightage to public law considerations, and insolvency 

issues are mostly arbitrable under its jurisdiction. Only a few fundamental insolvency matters 

are reserved exclusively for the courts’ adjudication, such as commencement of Insolvency 

proceedings, verification of the claims of creditors, liquidation etc. The UK and France both 

generally allow arbitration during insolvency proceedings barring those issues which purely 

deal with the insolvency issue at hand. They try to balance the rights of the arbitrating parties 

and the creditors. In Germany, the arbitration agreement is paramount, and the insolvency 

administrators are bound by the arbitration agreements of the insolvent entity. Arbitration 

proceedings are also not automatically stayed by the onset of insolvency proceedings. What is 

shared between all these jurisdictions is that they are dynamic, and the arbitrability of a matter 

is decided on a “case-to-case” basis. The arbitration agreement and its mutuality are not 

ignored; arbitration is generally allowed.    

IV. A PATH FORWARD FOR INDIA 

India is currently in a situation where a lack of decisive action and prevarication around the 

problem will only worsen it. Though change is difficult without legislative clarifications, 

Indian courts are not helpless. In Indus Biotech Private Limited v. Kotak India Venture Fund, 

the Supreme Court wasn’t afraid to allow arbitration while clearly demarcating where 3rd party 

rights arise in insolvency proceedings. It held that a mere application for commencing CIRP 

does not prevent the debtor from filing a Section 8 application under the Arbitration Act to 

determine the extent of the debt itself. In Fourth Dimension Solution Solutions Ltd. v. Ricoh 

India Ltd., the Apex Court allowed arbitration to decide the extent of the creditor’s claim after 

the admission of the CIRP application. This was due to a note that said this particular debt 

could be determined by arbitration. These cases clarify the position regarding Insolvency and 

Arbitration proceedings in the country, demonstrate the scope for cooperation between the two 

regimes and showcase the ability of the court to decide such matters on a “case-to-case” basis.  

The courts are also not alien to removing types of cases from the scope of the moratorium 

imposed under the Code. They have recognised that the moratorium does not affect all Article 

32 and Article 226 proceedings.  Allowing ongoing arbitration proceedings is also not only of 

paper value as undisputed arbitral awards have been recognised as Operational Debt under 

Section 8 of the Code. This would mean that an undisputed arbitral award passed during the 

CIRP process could be included in the list of claims. This would protect the rights of the 

creditor who had initiated the arbitration proceedings.  The courts, thus, have the power to 
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interpret the Code to reduce tension and improve the functioning between Arbitration and 

Insolvency. 

We can look to foreign jurisdictions to provide a blueprint for implementing the model. The 

Polish approach of allowing arbitration proceedings that precede insolvency proceedings 

should be implemented in India to expand the scope of arbitration, give due importance to party 

autonomy, and grow the institution of arbitration. Other European countries, like the UK, 

France, Switzerland, and Germany, do not impose a blanket moratorium over arbitration 

proceedings and are dynamic and flexible when deciding the same. Such an adaptable and 

“case-to-case” approach should be adopted in India too. This would eliminate the blanket 

moratorium imposed on parties allowing for legitimate interests to be recognised and greater 

cooperation between Arbitration and Insolvency. A detailed list of “Core” Insolvency matters 

which are not resolvable by arbitration, like in the US, would help clear the vague fog around 

the arbitrability of insolvency proceedings and ensure that public interests are not harmed by 

increased arbitration. Aligning with global laws will also attract more international commerce 

for India.  

 

 

V. CONCLUSION 

Arbitration and Insolvency seemed like two violently polar institutions with no possibility of 

co-existence. But as we have now seen, a mixture of clear legislation, dynamic decision-

making, and an appreciation of each party’s rights will allow us to enjoy the benefits of both. 

The assets of the corporate debtor can be maximised while not dismissing the legitimate rights 

of the creditor, which they are trying to exercise through arbitration. India’s immense potential 

for commercial growth shouldn’t be restrained by a lack of action to remove ambiguity. A 

conflation of Insolvency and Arbitration proceedings isn’t a recipe for disaster; it’s a formula 

for success. A little challenging to navigate, but not impossible.   
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WAS THE SS LOTUS CASE ON OF THE MOST IMPORTANT BUILDING 

BLOCKS FOR CUSTOMARY INTERNATIONAL LAW? 

 

Tejas Kothari 

Jindal Global Law School 

 

INTRODUCTION  

 

The purpose of international law is to ensure peace and harmony amongst states around the 

world. As stated in the S.S Lotus Case109, a way in which this is done is by governing relations 

between independent states, that emanate from their exercise of free will and are eventually 

expressed as principles of law in conventions, by becoming acceptable customs through usage 

over time. However, the most important system in place to deal with disputes arising between 

states was the establishment of the PCIJ110 in 1922, which with its general jurisdiction 

contributed to the development of various aspects of international law.111  

Perhaps the most fundamental issue the PCIJ dealt with was in the Lotus case where they 

discussed the condition of the jurisdiction of disputes under international law. Jurisdiction 

refers to the rights of a state or authority to regulate conduct and limit rights, which is essential 

in the context of international law.112 Consequently, the case attracted more attention than any 

other PCIJ case and has such a lasting effect even today.113  

It is imperative to understand the ‘Lotus presumption’ that transpired out of this judgment. 

Here, states were free to do as they pleased unless it was made explicitly clear that their act 

was prohibited under international law.114 The fact that this judgment was pre-UNCLOS115 and 

dealt with a general concept of international law instead of dealing with a specific statute or 

treaty raises questions on its vagueness116 and relevance in today’s world, even though the ICJ 

                                                   
109 SS ‘Lotus’ Case (France v Turkey) PCIJ [1927] Series A No 10 
110 Now International Court of Justice (ICJ) 
111 ‘Permanent Court of International Justice: International Court of Justice’ (Permanent Court of International 

Justice | International Court of Justice) <https://www.icj-cij.org/en/pcij> accessed 9 June 2021 
112 Danielle Ireland-Piper, ‘Prosecutions of Extra-Territorial Criminal Conduct and the Abuse of Rights 

Doctrine’  (2013) 9(4), 68 
113Ole Spiermann, ‘International Legal Argument in the Permanent Court of International Justice’ (2005), 247  
114 Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals (1953) 
115 United Nations Convention on the Law of the Sea, 1982 
116 Ian Brownlie, ‘Principles of Public International Law’ (2003) Vol. 11 No. 3, 301  
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has relied upon the ‘Lotus Principle’ for many cases such as the Nuclear Weapons Advisory 

Opinion,117 and Kosovo independence. To conclude this case analysis, we would try to 

understand whether this judgment can still be viewed as one that elaborated the “ground rule” 

of international law.118 

 

FACTS AND ISSUES RAISED 

 

Before going into the critique of the case, we must look at the facts and contentions raised. On 

2nd August 1926, a collision occurred on the high seas between S.S Lotus, a French Vessel, and 

Boz-Kourt, a Turkish vessel. As a result, the Boz-Kourt sank, killing eight Turkish nationals 

on board. The Lotus survived the crash and assisted the ten Boz-Kourt survivors including its 

captain, Hassan Bey to Constantinople where after investigation, Turkish authorities placed the 

captain of the Lotus, M. Demons, and Hassan Bey under arrest pending trial on charges of 

manslaughter. Even though Demons contended that the Turkish courts lacked jurisdiction to 

put him under trial, the courts convicted both captains to a term of imprisonment. Aggrieved, 

the French government protested the arrest, subsequent conviction and demanded the release 

of Demons or the transfer of his case to French courts. Ultimately, both countries agreed to 

place the matter before the jurisdiction of the PCIJ. Both parties argued on whether Turkey had 

the jurisdiction to prosecute the case according to the principles of international law and not 

the actual charges under Turkish law. Hence, the major issues raised before the court were 

whether Turkey violated the principles of international law, and if Turkey did violate these 

principles, what damages should be provided to Demons, the officer aboard the Lotus at the 

time of the accident. 

France argued that the French courts should have the jurisdiction to carry out the criminal 

proceedings against M. Demons with regards to his involvement and responsibility in the 

collision. Applying Article 15 of the Convention of Lausanne,119 they believed that the Turkish 

authorities violated international laws by persecuting Demons because jurisdiction belonged 

exclusively to the flag state of the vessel, and a transfer of jurisdiction upon collision could not 

occur under international law. They contended that international law did not permit a state to 

carry criminal proceedings against a foreign offender because of the victim’s nationality. 

                                                   
117 Nuclear Weapons Advisory Opinion 
118 See John F Murphy & Jeff Atik, International Legal Education, 37 INT'L LAW. 

623, 626 (2003) (noting that in the University of Michigan Law School's trend-setting required course on 
Transnational Law, the Lotus presumption is taught as a fundamental international principle, or "ground rule"). 
119 Supra 6 
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Hence, they demanded reparations from the Turkish government amounting to 6000 Turkish 

pounds. 

Turkey responded to the French claims by stating that there was no rule under international 

law that supported the contention regarding the flag state having the jurisdiction to adjudicate 

disputes due to collisions at sea. 

 

ANALYSIS OF THE JUDGMENT 

 

In the Court’s judgment, eight of the nine judges ruled in favour of Turkey having the right to 

exercise jurisdiction over the French captain. The favouring judges enunciated two broad 

principles that became known as the ‘Lotus principles.’ Firstly, they held that a state cannot 

exercise its jurisdiction outside its territory unless an international treaty or custom permits it, 

establishing the aspect of ‘territorial jurisdiction.’ Secondly, wherever a rule was not set-up 

within a state’s territory, states had absolute freedom to exercise jurisdiction,120 establishing 

‘discretionary jurisdiction.’ Their reasoning came from the positivist school of thought which 

believed that “law is a unified system of rules that emanates from state will.”  As mentioned in 

the introduction, to ensure harmony between states, consent or ‘state will’ was imperative. 

Lotus was regarded as the benchmark of international legal positivism, but raised questions 

regarding whether this strict positivist view where the judges confined their legal analysis to 

the letter of the law was the best way to tackle an area of law where no formal treaty or custom 

applied.121  

With regards to the French claim regarding exclusive jurisdiction for the flag state, the court 

held that in this collision, both France and Turkey shared a concurrent jurisdiction. They cited 

an instance where the United Kingdom refused United States extradition of John Anderson, a 

British seaman who committed murder on an American vessel. This reiterated the ‘Lotus 

presumption’ that the French argument on ‘flag state jurisdiction’ could not be accepted as 

there was no general principle of law supporting it. Interestingly, we understand the concept of 

territorial jurisdiction when the judges explain how states can exercise their jurisdiction over 

ships, in the same way as they would exercise jurisdiction on land, as long as the ‘constitutive 

element’ of the crime is in the state. The rationale was that the offence of negligence that was 

                                                   
120 Hugh Handeyside, ‘The Lotus Principle in ICJ Jurisprudence: Was the Ship ever Afloat’(2007) Michigan 

Journals of International Law, 71, 94, 29 
121 Bruno Simma & Andreas L. Paulus,’ The Responsibility of Individuals for Human 

Rights Abuses in Internal Conflicts: A Positivist View’(1999) 93 AM. J. INT'L L. 302, 304  
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committed by Demons had its origins on the Lotus while the effects were transferred to the 

Boz-Kourt, making the events legally inseparable from each other. Today, this is known as 

‘subjective territorial jurisdiction’ and hence, even though the offence was committed by a 

foreign individual, Turkey had jurisdiction over the matter according to the court. 

However, the issue that arose out of this principle was with regards to things that posed a threat 

to humanity such as nuclear weapons and ammunition.  

 

TAKEAWAYS AND RELEVANCE OF LOTUS TODAY 

 

Today, the Lotus judgment has been reversed after the Geneva Convention on the High Seas, 

1958 and the UNCLOS, 1982. Article 11 of the former and Article 97 of the later now mention 

that only the authorities of the flag state of the ship could carry out detentions and arrests and 

disciplinary action could only be instituted before the authorities of the flag state or the state 

of which the person is a national. The judgment of the PCIJ would have been different if the 

incident took place after the conventions were in place as Turkey would not have had the 

jurisdiction to institute criminal proceedings against M. Demons. 

During the Advisory opinion on Kosovo’s declaration of independence, the Lotus principle 

was initially used by the court to declare that the adoption of the declaration did not violate 

international law. However, the counter that arose lead by Judge Simma criticized the Lotus 

dictum for being outdated and 19th century positivist in nature, because it was very ‘differential’ 

towards the consent of states.122 Moreover, the judgment overlooked the possibility of being 

neutral or silent towards certain acts. To conclude that the mere absence of legislature (that 

would prohibit acts under international law) ipso facto signified an assent or permission to do 

the same was a flawed rationale. 

However, the Lotus judgment was crucial in establishing customary international law. We 

know that opinio juris is the second necessary element to establish a legally binding custom.123 

As mentioned in the Nicaragua case, for a new customary rule to be formed, the act committed 

should be a settled practice, accompanied by opinio juris sive necessatitas or a legal obligation 

to do the same.124 Further, in the Asylum case, a failure to prove consistent and uniform usage 

of the alleged custom would lead to its non-recognition.125 However, Lotus laid the ground rule 

                                                   
122 Supra 12 
123 Statute of The International Court of Justice, Article 38(1)(b)  
124 Case Concerning the Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United 
States of America), [1986] I.C.J 14 
125 Asylum Case (Colombia v. Peru) [1950] I.C.J 225 
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for these decisions stating that omission of an act did not automatically make the act a 

customary law, unless a duty or custom explicitly or consciously permitted the state to do so.  

 

CONCLUSION 

The lotus judgment did a good job of applying the ‘hard law’ that existed at the time. The court, 

only its sixth sitting, was faced with an issue where the existing principles of international law 

were not sufficient to answer the question in front of them regarding high sea collisions. Indeed, 

the majority decision was more egalitarian, keeping the interdependence of states in mind, but 

those who opposed the judgment and the Lotus principle also had flaws in their interpretation, 

as they looked to hollow out the principle of state sovereignty. Nonetheless, it is due to the 

Lotus case that there has been considerable development when dealing with issues of 

jurisdiction, including the formulation of specialized statutes to deal with high-sea collisions. 

These too come with their loopholes but show us how far we have come in developing the law. 
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I. Introduction  

 

The ultimate objective of arbitration is the enforcement of arbitral rulings. Globally, legislation 

has been drafted to accommodate the whole of commercial arbitration processes and the 

enforcement of verdicts. Given the sheer popularity of commercial arbitration in the 

contemporary business world, adequate jurisprudence on the execution of judgements in a 

range of countries has emerged over time.  

 

The same cannot be true for its non-commercial relative, investment treaty arbitration. The 

participation of sovereign States, the nature of the State measures under question, and the 

consequences of an unfavorable award on a State's public exchequer, among other variables, 

increase the likelihood that investment treaty awards will not be enforced. While a self-

contained regime under the 1965 Convention on the Settlement of Investment Disputes 

between States and Nationals of Other States (the ICSID Convention) partially resolves 

problems, investment treaty arbitral awards issued pursuant to ad hoc arbitrations are subject 

to the rigors of enforcement under national legislation.  

 

India is a rare instance. It is among the most alluring locales for foreign direct investment (FDI). 

Over the last two decades, FDI inflows to India have increased from $4 billion to $44 billion.126 

Liberalization, good macroeconomic policies, and an expanded network of bilateral investment 

treaties (BITs) have prepared the way for increasing investment, which has led to a rise in 

investor-State conflicts. From the 1990s to the present, foreign investors have brought a record 

                                                   
126 Nikita Prasad, India Recorded Its Highest-Ever FDI Inflow Of $81.97 Billion In 2020-21, NDTV, 
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28 lawsuits against India.127 Eleven cases have so far been decided, with India prevailing in 

two and paying compensation in one.128 The rest are still awaiting.129 The potential destiny of 

awards made against India in ongoing cases that are likely to need enforcement must be 

evaluated.  

 

II. India has not joined the ICSID Convention 

 

If India had signed the ICSID Convention, ratified it, and implemented it via national law, the 

issue of the enforcement of BIT awards in India would have been irrelevant. However, India is 

not included in the delocalized arbitration framework that provides ICSID rulings with 

protection from national court review.130 In addition, India lacks a system that renders ICSID 

awards automatically enforceable in signatory states.  

 

III. Indian Arbitration and Enforcement 

The Arbitration and Conciliation Act of 1996 specifies the procedure for executing 

international and domestic awards in India (the 1996 Act). However, in two instances taken by 

India to halt investment treaty arbitrations, national courts in India have delved into the topic 

of BIT award enforcement, igniting debate and fostering confusion. In Vodafone and Khaitan 

Holdings, the Delhi High Court determined that BIT awards are not subject to the 1996 Act 

since the underlying arbitrations were not commercial in character.131 These decisions have 

rendered the execution of BIT awards incomprehensible.  

 

IV. The Vodafone Case 

 

Vodafone Blv. invoked the India-Netherlands BIT in April 2017 to contest a retroactive 

revision of tax law by India that resulted in a tax demand of INR 11,000 crores (R110 billion, 

US$ 1,551,100,000) plus interest against Vodafone.132 During the pendency of this arbitration, 

                                                   
127 Prabhash Ranjan and Pushkar Anand, Indian courts and Bilateral Investment Treaty Arbitration, 4 INDIAN 

LAW REVIEW 199 (2020). 
128 Id. 
129 Id. 
130 Abhisar Vidyarthi, Revisiting India’s Position to Not Join the ICSID Convention, KLUWER 

ARBITRATION BLOG, http://arbitrationblog.kluwerarbitration.com/2020/08/02/revisiting-indias-position-to-

not-join-the-icsid-convention/, accessed 26th May 2020. 
131 Union of India v Vodafone Group PLC United Kingdom & Anor, CS (OS) 383/2017, 22 August 2017; Union 

of India v Khaitan Holdings (Mauritius) Ltd & Ors, CS (OS) 46/2019 I As 1235/2019 & 1238/2019, 29 January 
2019. 
132 Union of India v Vodafone Group PLC United Kingdom & Anor, Supra Note 7. 
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Vodafone Plc (Vodafone Blv's parent company) started arbitration under the India-United 

Kingdom BIT, opposing this tax action. India filed an anti-arbitration injunction request with 

the High Court of Delhi against Vodafone Plc.133 

 

The Court ruled that India's national courts were not stripped of jurisdiction in an investment 

treaty arbitration.134 The courts would only give an injunction under very compelling 

circumstances, if the court had been approached in good faith, and if there was no effective 

alternative remedy.  

 

However, the Delhi High Court went a step further by expressing an opinion on the execution 

of BIT awards by Indian courts.135 The Court determined that while the relevant BIT had an 

arbitration clause between a private investor and the host state, it did not give rise to either an 

international commercial arbitration covered by the 1996 Act nor a domestic arbitration. The 

Court determined that investment arbitration disputes are fundamentally distinct from 

commercial disputes due to the fact that the cause of action (whether contractual or not) is 

based on State guarantees and assurances and is thus not commercial in character. Investment 

arbitrations have their origins in public international law, state commitments, and 

administrative law. The Court reaffirmed that, upon accession to the New York Convention, 

India made the 'commercial reservation' under article I.3 to apply the Convention only to 

differences arising from legal relationships, which are considered commercial under the 

national law of the State making such a declaration.136 

 

V. The Khaitan Holdings Case 

 

In Khaitan Holdings, the Delhi High Court determined that arbitration proceedings under a 

BIT constitute a distinct species of arbitration that were not covered by the 1996 Act.137 As a 

result, the Indian Code of Civil Procedure 1908 would regulate the courts' jurisdiction in 

connection to arbitral proceedings under a BIT. The Court cited the Vodafone case as 

precedent. 138While adopting jurisdiction over the foreign investor and investment under the 
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CPC, the court ruled that the 1996 Act did not apply to the matter at hand since that statute 

solely controls commercial arbitrations. The dispute stemmed from a bilateral investment treaty 

rather than a standard commercial contract.139 

 

This is a preliminary ruling on a motion for temporary relief. It will be intriguing to see whether 

the court maintains the same opinion after hearing arguments from all sides. 

 

VI. Options open to BIT award recipients who want to enforce against India  

 

In light of the Vodafone and Khaitan Holdings decisions (and until they are overturned or 

modified by the Indian Supreme Court), any party applying for the enforcement of a BIT award 

would have to first overcome the jurisdictional barrier posed by these decisions, i.e., the 

inapplicability of the 1996 Act to BIT arbitration. Despite the fact that other Indian High Courts 

are not obligated to follow the judgments of the Delhi High Court, these judgements would 

surely have persuasive power and, until a contrary verdict is made, would constitute the law of 

the nation.  

 

A viable option available to BIT award creditors is to attempt to discover assets of the BIT 

award debtor (which may even be the Union of India) that are situated outside India, 

particularly in a country that has a well-established, acknowledged, and proven procedure for 

enforcing BIT awards. Several of these jurisdictions are described briefly below.  

 

A. Singapore  

 

Singapore's international arbitration framework consists of two separate pieces of legislation: 

the Arbitration (International Investment Disputes) Act (Cap 11) as modified (the International 

Investment Disputes Act); and the International Arbitration Act (Cap 143A) as amended (the 

International Act). 

 

Following Singapore's signing and approval of the ICSID Convention, the International 

Investment Disputes Act was passed. According to Section 5 of the Act, an ICSID award has 

the same impact on execution as a decision from the Singapore High Court. Beyond the ICSID 
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annulment system, the International Investment Disputes Act does not offer grounds for 

challenging implementation of an ICSID award. To date, no effort has been made to implement 

an ICSID award in Singapore.  

 

So far, Singaporean courts have not been presented with a request to execute a treaty award. 

However, in at least two instances140 the courts have accepted objections to Singapore-seated 

investment treaty awards. In both instances, judges exercised their authority under the 

International Act.141 The only logical conclusion is that a request for execution of an investment 

treaty award would likewise be considered under the International Act. In contrast to India, 

there is no ambiguity about the application of this Act to treaty awards.  

 

This suggests that non-ICSID international awards seated in Singapore or in a country that is a 

signatory to the New York Convention will be enforced in Singapore in the same manner as 

any other international commercial arbitration award, subject to the same grounds of resistance 

as under the New York Convention and also marks the introduction of the Investment Rules 

by the Singapore International Arbitration Centre (SIAC).142 

 

B. Britain and Wales  

 

The United Kingdom is a signatory to the New York Convention. The English Arbitration Act 

1996 (the English 1996 Act) governs the enforcement of arbitral decisions rendered in 

international arbitrations sitting in England & Wales and other countries that are signatories to 

the New York Convention. A Convention award is enforceable in the same way as a court 

judgement or decree. The English 1996 Act offers a list of reasons for refusing recognition or 

enforcement of an award that are similar to those listed in article V.1 of the Convention.  

 

Under the English 1996 Act, the courts of England and Wales have jurisdiction over investment 

treaty awards. In Occidental Exploration & Production Co. v. Ecuador,143 the Court of Appeal 

ruled that English courts had the authority to entertain objections to investment treaty 

                                                   
140 Sanum Investments Ltd. v Government of the Lao People's Democratic Republic [2016] 5 SLR 536; Kingdom 
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142 2 JOHN CHOONG, MARK MANGAN AND NICHOLAS LINGARD, A GUIDE TO THE SIAC 
ARBITRATION RULES (2018). 
143 Occidental Exploration & Production Co. v. Ecuador, [2006] 2 WLR 70. 
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judgments. In European Media Ventures SA v. Czech Republic,144 the Commercial Court 

interpreted the Czech-Belgium-Luxembourg Economic Union (BLEU) BIT to put competence 

on the arbitral tribunal to assess questions of responsibility and the amount of compensation 

for expropriation. Similarly, in GPF GP Sàrl v. Republic of Poland,145 the Commercial Court 

annulled in part a jurisdictional ruling rendered by a London-based arbitral panel. The court 

determined that it lacked the authority to consider the bulk of the allegations.146 The Court 

undertook a review of the judgement from scratch.147 In interpreting the BIT, the court 

determined that actions leading to outcomes comparable to expropriation might be interpreted 

as constituting a violation of the fair and equitable treatment criteria. Under the English 1996 

Act, English courts have exercised jurisdiction in similar situations. In OAO Tatneft v. 

Ukraine,148 the Commercial Court accepted Tatneft's plea to enforce a Paris-seated treaty 

award under the Russia-Ukraine BIT and denied Ukraine's appeal to refuse enforcement.149 

 

All of this implies that non-ICSID international awards sat in England & Wales or in a country 

that is a signatory to the New York Convention will be enforceable under the English 1996 Act 

in the same manner as any international commercial arbitral award.  

 

C. United States 

 

The United States has signed the ICSID Convention. The recognition and enforcement of 

foreign arbitral awards are governed by the New York Convention and the Federal Arbitration 

Act of 1925 (FAA), which incorporates the Convention into US federal law and confers 

subject-matter jurisdiction over recognition and enforcement proceedings on US federal 

district courts. Due to the incorporation of the Convention into the FAA, the grounds for 

contesting the execution of an international arbitral award are restricted to those specified in 

article V of the Convention. However, the Foreign Sovereign Immunities Act of 1976 is the 

sole mechanism to enforce in the United States an arbitral award rendered against a sovereign 

body within the jurisdiction of ICSID or any other arbitral tribunal.  
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In Mobil Cerro Negro Ltd v. Bolivarian Republic of Venezuela,150 Mobil filed an ex parte 

petition to execute an ICSID award against Venezuela in the United States. The District Court 

denied the award's annulment and granting the petition. The Court of Appeals reversed the 

District Court's ruling on the grounds that the 1976 Act, and not the law implementing the 

ICSID Convention in the United States, was the primary basis for subject-matter jurisdiction 

in efforts to enforce ICSID verdicts.  

 

According to the FAA, non-ICSID awards are enforceable as Convention awards. In Chevron 

Corporation and Texaco Petroleum Co v. Republic of Ecuador,151 Ecuador contested the 

Hague-rendered UNCITRAL arbitral award in Dutch courts. Chevron subsequently requested 

enforcement in the U.S. after the courts had affirmed the award.152 The District Court 

determined that the award was enforceable in accordance with the New York Convention.153 

The United States' stance is therefore comparable to that of Singapore and England & Wales, 

while putting the implementation of a UNCITRAL investment treaty award located in a New 

York Convention State within the purview of the FAA.  

 

VII. Concluding Remarks 

 

The New York Convention is considered to be the foundation of international commercial 

arbitration. It is given vitality by the national laws that embrace it. India, unlike ICSID states, 

does not have a distinct procedure for enforcing investment treaty awards.  

 

In holding that the 1996 Act is inapplicable to investment treaty arbitrations, the Delhi High 

Court has struck a death blow to BIT award enforcement in India, compelling investors to seek 

enforcement of decisions in other jurisdictions where award debtors may have assets. Unless 

the Supreme Court of India reverses this ruling, the prospects for investment treaty compliance 

in India remains dismal.  

 

Alternately, the Indian legislature could either (1) amend the 1996 Act to include the 

enforcement of BIT awards within its purview, or (2) (a much less desirable option) establish 
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a completely new regime (similar to Part II of the existing 1996 Act) dedicated solely to the 

enforcement of BIT awards. India would not be the first nation to take this action. South Africa, 

for instance, has previously implemented a framework for the adjudication of investment treaty 

disputes, although one that is not solely devoted to the implementation of BIT rulings. The 

issue with implementing new law, however, is that courts entrusted with enforcing BIT 

judgements under a new regime would lack decades of judicial growth, refinement, and 

interpretation relevant to earlier regimes.  

 

The Supreme Court of India should focus on (1) the concerns of a number of foreign investors, 

(2) the effective application of investment treaties to which India is a party, and (3) the pledges 

of the world's fastest-growing economy to provide a stable legislative and regulatory 

framework for FDI. 
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ABSTRACT 

 

This paper attempts to deal with the question of climate refugees and migrants. It talks about 

the differences between the two groups and looks into the existing legal framework surrounding 

these groups. It then suggests ways to improve upon the same including tracking the carbon 

footprint, recognizing the social cost of Carbon and forming an international carbon tax, 

strengthening of the Internal laws along with inclusion of the climate refugees and migrants 

into the already existing international legal framework and addressing the free rider problem 

using a reformed Ecocide. It also briefly discusses the situation in India and how it is 

dealing with the same. 

 

 

Introduction 

Among all the international issues, climate change remains one of the most prominent and it 

has been affecting the lives of people since the ancient days. However, in the recent times 

climate change has taken a turn for the worse and we are currently witnessing the erosion of 

our natural resources, which are absolutely necessary for our survival. Livestock, crops and 

even humans are struggling to live in the climate change “hotspots”, where the conditions have 

deteriorated so much that they pose a threat to the livelihoods. While some are trying to adapt 

to the changing patterns of climate, others are being forced to migrate to escape the wrath of 
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climate change. Such migration or displacement due to climate change is not a modern 

phenomenon and scientists have found that even 45, 000 years ago natural disasters and 

environmental calamities played a role in deciding how the population was distributed 

throughout our planet. However, the climate change that has occurred in the last ten years is 

worse than the change noticed in the last 1000 years. Industrialization, population growth and 

over consumption of natural resources are heating up the planet in a way never seen before. 

Infact a country like Indonesia has been under pressure to shift its capital to avoid the wrath of 

climate change as Jakarta, its current capital is one of the fastest sinking cities in the world due 

to over extraction of ground water. Such rise in the levels of sea level and other effects due to 

change in climate are causing large scale displacements across the planet. 

As a result of such large scale displacements and migrations different categories of people have 

emerged namely “Climate refugees” and “Climate migrants”. “Climate refugees” refers to 

people who had to cross international borders under circumstances that posed a threat to their 

life whereas “Climate migrants” refers to those who were internally displaced within their 

country of residence by environmental calamities that threatened their livelihoods. According 

to the UNHCR (United Nations High Commissioner for refugees), some 21.5 million people 

have been displaced by natural disasters and environmental calamities such as wildfires, 

storms, floods and extreme temperatures since 2008. Think tanks including the IEP think that 

these numbers could surge to 1. 2 billion by 2050.  Many experts and international and regional 

bodies have suggested various regulatory solutions aimed at recognizing and protecting those 

people who are compelled to flee on climate and environmental grounds. However, these 

solutions have failed to produce a common internationally agreed definition of environmental 

migration and have failed to guarantee any protection or assistance to such migrants. In the 

light of this it has become very important to examine the existing legal framework surrounding 

climate refugees and climate migrants and discuss ways to improve upon the same. 

 

Identification and Obligations under the Law:- 

 

Poor people residing in developing countries are often the most vulnerable to climate change, 

despite the fact that they are least responsible for causing it. These people often face the issue 

of double predicament wherein they are forced to flee their homes as a result of climate change 

and natural disasters but get very little legal protection. In the absence of any international 

convention, the rights of climate “refugees and migrants” are still not legally recognized.  

At present, the international law only protects political refugees which include those fleeing 
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persecution and does not extend this protection to climate “refugees and migrants”. According 

to the 1951 Geneva Convention on Refugees, a refugee is defined as a person who, “owing to 

a well-founded fear of being persecuted for reasons of race, religion, nationality, membership 

of a particular social group or political opinion, is outside the country of his nationality and 

is unable, or owing to such fear, is unwilling to avail himself of the protection of that country, 

or who, not having a nationality and being outside the country of his former habitual residence 

as a result of such events, is unable or, owing to such fear, is unwilling to return to it.”154   

Firstly, the traditional definition of a refugee requires the applicant to be from outside of the 

country of their habitual residence or nationality however, most people affected by climate 

change and natural disasters remain within their country of origin thus, failing to satisfy the 

preliminary requirement of the official definition.  

Secondly, it is hard to prove the risk of persecution due to natural disasters and climate change 

as required by the 1951 Refugee Convention. Thirdly, even if climate change and natural 

disasters could be considered as persecutory acts, the 1951 Geneva Refugee Convention 

requires such persecution to be on account on religion, race, nationality, membership of a social 

group or political opinion while the effects of natural disasters and climate change are mostly 

indiscriminate rather than tied to personal characteristics. This also means that Climate 

“refugees and migrants” cannot use the principle of non-refoulement mentioned in the Article 

33 of the 1951 Refugee Convention which states that, “no Contracting State shall expel or 

return (‘refouler’) a refugee in any manner whatsoever to the frontiers of territories where his 

life or freedom would be threatened on account of his race, religion, nationality, membership 

of a particular social group or political opinion.” 155  

The existing laws and judicial mind-set of many countries makes it difficult for climate 

refugees to prove that these natural disasters and climate change pose threats dangerous enough 

for them to make use of this principle and even if the law is tweaked and their non-refoulement 

claims are accepted they would still just be saved from expulsion however, they would not 

receive any permanent residency which means they would continue to be vulnerable like they 

were in their own country. Not Just the 1951 Refugee Convention and its 1967 protocol but 

also subsequent regional instruments like the Organization of African Unity Convention (1969) 

and the Cartagena Declaration (1984) which offer much broader definitions of involuntary 

movements have failed to include climate “refugees and migrants” in its definition. For 

example, the 1969 OAU Convention states that, “person who, owing to external aggression, 
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occupation, foreign domination or events seriously disturbing public order in either part or 

the whole of this country of origin or nationality is compelled to leave his place of habitual 

residence in order to seek refuge in another place outside his country of origin or nationality” 

and the 1984 Cartagena Declaration states that, “Persons who have fled their country because 

their lives, security or freedom have been threatened by generalized violence, foreign 

aggression, internal conflicts, massive violation of human rights or other circumstances which 

have seriously disturbed public order” now though some natural disasters and climate change 

patterns can cause breakdown of public order in practice, states party to these Conventions do 

not support “refugees and migrants”  unless there is a linkage between these natural climate 

disasters and other factors of displacement mentioned in the definitions like ( massive human 

rights violation, conflict, generalized violence etc.) like what happened during the infamous 

Somalian droughts of 2011 wherein Somalian people fled to neighbouring countries of Ethiopia 

and Kenya because they facing human rights violation which was amplified by an environment 

catastrophe.    

While some countries have individual steps in their own capacities such as the African Union 

Convention for the Protection and Assistance of Internally Displaced Persons or the Kamala 

Convention (2009) recognizes natural factors like climate as a valid reason for displacement 

and provides protection against it or the Swedish Aliens Act (2005) which grants asylum to 

persons affected by natural disasters yet, on an international level no such steps or Conventions 

have taken place to relief the plight of climate “refugees and migrants.” 

However, the case of Teitiota v. New Zealand156 has come as a relief for people displaced by 

climate change and natural disasters as it protects from deportation if their human rights would 

be at risk if they return back to their home countries. The UN committee examined the case of 

Ioane Teitiota, a person from the Pacific island nation of Kiribati. Teitoita claimed that his 

Island nation was under threat due to rising sea levels. Teitoita had applied for asylum in New 

Zealand stating that his life was at grave risk. However, the authorities of New Zealand denied 

his claim as a climate refugee and departed him back in 2015.  

In February 2016 he bought a case against the authorities of New Zealand in the UN Human 

Rights Committee. Teitiota claimed that New Zealand had violated his right to asylum by 

expelling him as the effects of Climate change especially the rising sea levels are making the 

island uninhabitable for all its residents. He also mentioned the difficulty of growing crops and 

lack of fresh water due to the salinity of water. According to him the island nation of Kiribati 
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would be uninhabitable in 10 to 15 years and that his life would be under threat if he chooses 

to live there. The UN committee decided that in the particular case of Teitoita, the authorities 

of New Zealand had not violated any rights as there was no immediate danger to his life in the 

island nation of Kiribati and held that, “the sea level rise that is going to render the island 

inhabitable is said to be 10 to 15 years as claimed by Teitoita could be helped by the intervening 

acts of the nation of Kiribati as 10 to 15 years is long enough for the country to act on the 

problem, seek international assistance and relocate its population to a better place. Moreover, 

there is not much evidence to suggest that Kiribati is not already taking enough steps to protect 

its population from environmental degradation.” However in a first, the committee ruled that 

climate change poses a grave threat to the right to life and authorities need to take that into 

consideration when examining the challenges to deportation.  

According to one of the committee experts, Yuval Shany, “the judgement sets new standards 

that could facilitate the process of future asylum requests linked to climate change.” The 

committee had also said that people applying for asylum do not need to prove any imminent 

threat if they are deported and it further stated that climate change can produce both short term 

changes (bushfires, storms etc.) and long-term developments (for ex- rising sea levels). 

 

 

Indian Perspective 

 

It is estimated that by the end of 2030, more than 40 %of India’s population will be devoid of 

fresh drinking water157. Climate change causes a whole range of issues i.e., flooding, sea level 

rise, droughts, erratic rainfall, and frequent cyclones. India is facing similar issues and there 

are undesirable estimates for 2030 till the end of this century. For example, a portion of the 

Gateway of Mumbai is predicted to be underwater by the end of this century.158 

On 18th May 2022, Mumbai was hit by a cyclone named Taukte159 which caused havoc to the 

people of Mumbai and nearly destroyed the lives of Fishermen since many of them lost their 

boats to this calamity. The availability of fish has also reduced massively in the coastal areas. 

It has been claimed by scientists that the number of cyclones in Arabian sea have shot up by 
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52% from 2001 to 2019 and the severe cyclones have gone up by 150%.160 

The United Nations Intergovernmental Panel on Climate Change (IPCC) suggested that by the 

end of 2050, India would be one of the countries that will be most “economically harmed”. If 

the global temperature increases by more than 1.5 degrees Celsius, estimates suggest that rivers 

like Brahmaputra and Ganga will see increase in flooding.161 The rising sea levels along with 

water scarcity will cause a disruption in the food production of India. This is already being 

witnessed in the farmlands next to Sundarbans.  

India also follows the lead of the majority and does not have concrete laws for protecting its 

climate refugees. The compensation mechanism for people affected by climate needs to be 

more objective and robust in its approach. There are no criteria to decide the compensation of 

people affected by natural disasters.  

All the people who lose out on their livelihoods have no support from the state. For instance, 

four Indian Islands of Sundarbans which are Lohachara, Kabasgadi, Sagar and Bedford have 

already submerged. They were home to more than 50,000 people who were displaced and then 

forced to settle in different parts of the country.162 

 

 

Due to various cyclones, erratic rainfalls and flooding, the sea walls built by the government 

of West Bengal have broken down. The government on paper claims to have rebuilt all walls, 

however islands like Messini have lost 70% of their agricultural land to brackish water during 

flooding and cyclones.163 Islands like Ghoramara have lost 50% of their lands due to erosion. 

It was once home to 40,000 people but the current population is a mere 5,000. It is obvious that 

due to strict climatic conditions, people must have migrated to different places. 

The food once grown in Sundarbans was now had to be bought which forced the young men 

to migrate towards cities. As per data, 85 percent men have migrated from the worst affected 

islands of Sundarbans.  

 

Why does India not recognize Environmental Refugees? 

Even though India has a sizable chunk of refugees, it still grants the status on a case-to-case 

basis. Although India is not party to any of the refugee convention, it still does not deport 
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refugees. If India decides to deport refugees, then the grounds for judicial or administrative 

intervention could be minimal due to lack of legal remedies. 

Political Parties use this as a milage to promote themselves on the politics of nationality, 

religion, to show their generosity etc. In such cases, internal laws such as Foreigners Act 1946, 

the Passport Act of 1967, the Extradition Act 1962, the Citizenship Act 1955, and the Illegal 

Migrant (Determination by Tribunals) Act 1983 can be easily used, and the deportation is far 

easier due to minimal international intervention. 

 

Possible Recourses for Environmental Refugees 

Even though India does not recognize climate refugees or migrants officially and has minimal 

legal protection, this does not mean that there are no statutes or cases which can aid to these 

migrants. Article 21164 in its entirety talks about protection of life and personal liberty but 

especially in the case of Subhash Kumar v. The State of Bihar165 the honourable court held 

“every person enjoys the right to a wholesome environment which is a facet of the right to life 

guaranteed under Article 21 of the Constitution of India”. Therefore, if a person is forced to 

migrate as their islands have submerged underwater, they have automatically lost their right to 

enjoy a wholesome environment. 

Article 253 of the Indian Constitution grants the power to the Parliament to make laws for the 

nation. The parliament utilized this article to formulate the Water (Prevention and Control of 

Pollution) Act, 1974. 

 

Sustainable Development Goals (SDGs) and Collective Action 

 

While there are no international agreements or treaties to protect the rights of climate refugees 

there are numerous voluntary compacts that can be used to protect their rights and support 

them. The most prominent of these are the 2030 Sustainable Development Goals (SDGs) which 

is adopted by 193 countries and addresses both climate change and migration. These SDGs lay 

out goals that can be used to support and protect the refugees. SDG 13 in particular outlines 

several targets that address climate crisis. SDG target 13.1 aims at “strengthening resilience 

and adaptive capacity to climate-related hazards and natural disasters in all countries” while, 

SDG target 13.2 works towards “integrating climate change measures into national policies, 

                                                   
164 India, Constituent Assembly. Article 21, The Constitution of India. https://legislative.gov.in/constitution-of-
india. 
165 Subhash Kumar v. The State of Bihar AIR 1991 SC 420 
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strategies, and planning.” And finally, SDG target 13.3 which aim to “Improve education, 

awareness-raising and human and institutional capacity on climate change mitigation, 

adaptation, impact reduction, and early warning.” Although the SDG target 10.7 does not 

explicitly link migration and climate change it indeed provided for signatories to “facilitate 

orderly, safe, and responsible migration of people, including through implementation of 

planned and well-managed policies.” Even though these targets exist extensive assistance from 

the global community is required to reach the goal.  

 

 

 

The Way Forward 

 

Tracking Carbon Footprint – Carbon Footprint is the amount of carbon emitted into the 

atmosphere by an individual by any entity. This could be a nation, company, or a single person. 

Post formulation, every individual must allot a percentage of their tax for the globalised carbon 

tax based on their carbon footprint. Nations with higher carbon footprint will have to pay a 

higher percentage as Globalised Carbon Tax (GCT). Internal Tax Collection is a subjective and 

must be dealt by every nation individually. However, there must be a cap to the maximum 

percentage that can be allotted from an Individual’s income.  

The method of taking a percentage of money from an individual’s income is suggested over 

defining a certain amount because this will help in preventing any international issues related 

to GCT. These issues may arise because 10% of $100 is more than 10% of 100 rupees. Thus, 

nations with better currency value will be able to provide more tax in value. This method will 

ensure than nations with poor currency value will be making the same effort as nations with 

higher currency value. 

Furthermore, another facet of allocation of carbon footprint would be to allot the carbon 

footprint to the parent nation of companies and not the producing nation. For example – if shell 

extracts 100 barrels of oil from Iran and sells 50 barrels to USA and remaining 50 to Europe, 

then the carbon footprint for burning this oil will be awarded to USA and Europe rather than 

Iran. However, since Iran has allowed oil extraction, footprint of any emission from the 

extraction site will be dedicated to Iran. 

 

Recognising the Social Cost of Carbon and forming a Globalised Carbon Tax– The 

recognition of social cost of Carbon could potentially cater to the issue of Climate Refugees. 
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United States of America under President Joe Biden came up with a social cost of carbon. They 

decided the value as 51 dollars per ton of carbon. However, there were various factors which 

were not included such as the ecological damage, health issues arising due to carbon, property 

damage, conflict, agricultural productivity loss and species extinction. This was also 

challenged in Missouri v. Biden166 but was dismissed since the appellant lacked legal standing. 

If the social cost of carbon is decided, then portions of this tax should be collected from nations 

across the globe based on their pollution records. Once the money is collected, it could then be 

transferred based on the principle of Common But Differentiated Responsibility (CBDR). This 

money could be used by nations to aid their internal and external climate migrants and support 

their rehabilitation. 

 

Strengthening of Internal Laws along with inclusion of climate refugees and climate 

migrants into the already existing international legal framework – If a state is paying 

carbon taxes and then receiving an environmental aid to take care of environmental matters, 

then it must be mandatory for the state to inculcate laws for people affected due to climate. The 

current definition of refugee must be rethought, and climate refugees and migrants must be 

included in that definition. The states must include that definition into their national legislations 

and safeguard such people through their already existing laws. 

For example – India could provide protection to climate refugees and migrants by making a 

separate legislation for the affected people, but the judiciary can also provide protection to 

them under Article 14167 and Article 21168 of the Indian Constitution. 

 

Addressing the Free Rider problem using a reformed Ecocide – The Free Rider problem 

arises if an entity enjoys the benefit or loss of the work of another entity. Indonesia is forced 

to change its capital since it will be submerged by 2030 as per estimations. India has lost 4 

islands in the Sundarbans delta and will lose more by the end of 2050. African nations face 

strict food and water shortage. While these nations face the brunt of climate change, nations 

across the globe are responsible for climate change.   

This situation is undesirable and relevant in the present scenario. However, this could be solved 

using a reformed concept of Ecocide. Ecocide refers to the criminal liability of entities or 

                                                   
166 Missouri v. Biden 595 U.S. (2022) 
167 India, Constituent Assembly. Article 14, The Constitution of India. https://legislative.gov.in/constitution-of-
india. 
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individuals involved in environmental crime. This would need a decentralised definition of 

Environmental Crime which is subjective and open to change based on the social, economic, 

and political conditions of the nation. 

This can be done in the International Criminal Court or the International Court of Justice. 

However, it would be better if a specialised International Environmental Court could be formed 

to deal with all international environmental matters including this. This would ensure a 

specialised international jurisprudence which could cater to environmental refugees or 

migrants such as Ian Teitiota.  

 

CONCLUSION 

 

It is climate change for the people who are not massively affected while it is climate crisis for 

the ones directly facing the consequences of climate change. It is now an established fact that 

climate change affects every person in the world in some way. Countries like India have lost 

four islands to this issue and have displaced 8.8 million people but still would not take a step 

forward to recognize climate refugees or climate migrants. While the Union Minister for 

Environment, Forest and Climate Change accepted in Lok Sabha that the government is ready 

to handle climate refugees169, governmental actions suggest otherwise. 

It is imperative for the UN to rethink the definition of refugees and migrants and include the 

people who are deeply affected by climate change and are forced to migrate. This would help 

millions of people like Ian Teitiota. Further, it should be stressed that artificially induced 

climatic issues should also be included in the definition. In the case of Indian Council for 

Enviro Legal Action v. Union of India170(Bicchri Village case), the groundwater of the village 

and surrounding areas had the PH value of 1 which is highly acidic. In this situation, the 

villagers would be forced to migrate if their water is polluted to this extent. 

There are possible solutions to the issue which caters to nations of different socio-economic 

conditions. The first step could be to strictly implement SDGs and the deadline to implement 

the goals should be less than 10 years from now. Furthermore, it is imperative to recognize that 

nations across the globe have various socio-economic settings and it is imperative to consider 

them while formulating solutions. 

Determining the carbon footprint along with the social cost of carbon and then taxing nations 

                                                   
169 Koshi, Jacob “India prepared for ‘climate refugees’, government tells Lok Sabha” The Hindu. 31 March 
2022. 
170 Indian Council for Enviro Legal Actionv Union of India (Bichhri Case) AIR 1996 SC 1446. 
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for their carbon footprints would be an essential step into combating the issue of forced 

migration. While taxing nations would not stop climate change, the money collected by taxing 

the nations as a Globalised Carbon Tax could be transferred to nations which have weaker 

economic status. This would provide them with funds to handle their environmental migrants. 

If that money is not utilised properly, their actions could be challenged in the International 

Environmental Court and a special environmental jurisprudence will be formed.  

Thus, it could be concluded that the issue of climate refugees could be handled with a collective 

effort from all nations. The aforementioned solutions provide a way forward into handling the 

issue of forced migration. It can provide monetary relief to states based on their need but it is 

imperative for all nations to recognize this pressing issue and collectively act on it.  
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